PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry's reconsideration decision dated March 02, 2009 which
held that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD).
The ministry found that the appellant met the age requirement and that her impairment is likely to
continue for at least 2 years. However, the ministry was not satisfied that the appellant has a severe
physical or mental impairment or that her daily living activities (DLA) are, in the opinion of a
prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods. The ministry also found that as the appellant is not significantly restricted with DLA,
it could not be determined that she requires the significant help of another person, the use of an
assistive device, or the services of an assistance animal to perform DLA.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2.
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2.
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The appellant was not in attendance at the hearing. After confirming that the appellant was
notified, the hearing proceeded under Section 86(b) of the Employment and Assistance
Regulation.

The evidence before the ministry included: (a) Letter from appellant, 2 pages, dated February 17,
2009; (b) PWD application, dated December 8, 2008; (c) PWD application, Applicant Information, 3
pages, dated December 29, 2008; (d) PWD application Physician Report, dated December 8, 2008:
(f) PWD Assessor Report, dated December 8, 2008.

At the hearing, the ministry stated that although the appellant has limitations, the prescribed
professional described that the physical limitations are moderate in their severity. As the prescribed
professional does not list or identify a mental impairment, it cannot be confirmed that a severe mental
impairment has been established. The ministry acknowledges that the prescribed professional does
indicate that some Daily Living Activities (DLA) are impacted by the impairments of fibromyalgia, IBS,
and COPD but that physical functional skills are high, and that the appellant is independent in mobility
and physical abilities, personal care, basic housekeeping, shopping, meals, personal finances,
medications and transportation. Although indicated by the prescribed professional that the appellant
requires continuous support in social functioning and has some deficits in cognitive and emotional
functioning, the ministry stated that this does not establish a significant restriction of the appellant's
ability to perform DLA.

The written record indicates that the prescribed professional identifies the appellant as having
fibromyalgia, IBS and COPD. Handwritten notes by the prescribed professional state that the
appellant has moderate severity of fibromyalgia, that causes pain, disruption of sleep, depression; the
IBS causes disruption of functioning due to frequent need to have bowel movement along with pain;
and that her COPD creates a mild restriction of effort tolerance. The prescribed professional also
indicated in the record that the appellant has significant cognitive and emotional functioning deficits
due to her conditions with major to moderate impacts in 6/14 listed aspects. Social functioning is also
indicated by the prescribed professional as something that the appellant needs continuous
support/supervision due to the appellant being withdrawn and isolated with marginal functioning in
immediate and extended social networks.

The panel finds: (a) the appellant has fibromyalgia, IBS and COPD that causes pain, disruption of
sleep and depression; (b) the appellant is independent in areas of mobility and physical abilities,
personal care, basic housekeeping, shopping, meals, personal finances, medication and
transportation; (c) the appellant has moderate to major impacts in cognitive and emotional functioning
due to her conditions in 6/14 areas; (d) the appellant has deficits in social functioning, requiring
continuous support/supervision and marginal functioning in immediate and extended social networks.

ATTACH EXTRA PAGES IF NECESSARY
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue under appeal is whether the ministry reasonably concluded that the appellant does not
have a severe physical or mental impairment and that her DLA are not, in the opinion of a
prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods, and that the appellant does not require help to perform DLA. The ministry
determined that the age requirement was met and that the appellant has an impairment that will
last for 2 years.

The criteria for being designated as a person with disabilities (PWD) are set out in section 2 of the
EAPWDA. The minister may designate a person as a PWD when the following requirements are
met. Pursuant to section 2(2) the applicant must have reached the age of 18 and the minister must
be satisfied that the person has a severe mental or physical impairment. Under section 2(2)(a) the
impairment must be likely, in the opinion of a medical practitioner, to continue for at least 2 years.
Section 2(2)(b)(i) requires that the impairment, in the opinion of a prescribed professional, directly
and significantly restricts the person’s ability to perform daily living activities (DLA) either
continuously or periodically for extended periods. Section 2(2)(b)(ii) states that as a result of those
restrictions the person must require help to perform DLA. Section 2(3)(b) of the EAPWDA states
that a person requires help in relation to a DLA if the person requires an assistive device, the
significant help or supervision of another person, or the services of an assistance animal.

Section 2(1)(a) of the EAPWDR defines DLA for a person who has a severe physical or mental
impairment as preparing own meals, managing personal finances, shopping for personal needs,
using public or personal transportation, performing housework to keep one’s residence in
acceptable sanitary condition, moving about indoors and outdoors, performing personal hygiene
and self care and managing personal medication. Section 2(1)(b) adds two additional activities for
a person with a severe mental impairment: making decisions about personal activities, care or
finances; and, relating to, communicating or interacting with others effectively.

The ministry’s position is that the evidence does not establish the existence of a severe physical or
mental impairment that, in the opinion of a prescribed professional, significantly restricts DLA or
necessitates help with DLA.

The appellant’s position is that the EAPWDA should be interpreted in a large and liberal manner
and that the evidence establishes that the appellant has a severe impairment that significantly
restricts her ability to perform DLA to the point that she requires the significant help of another
person.

Regarding the existence of a severe physical impairment, the panel finds that the evidence
establishes that the appellant experiences some limitations to cognitive and emotional functionality
— deficits in executive, emotional disturbance (depression) and motivation, but that excepting those
areas, the appellant is independent in terms of functional skills and mobility. Therefore, the panel
finds that the ministry reasonably concluded that the evidence does not establish that the appellant
has a severe physical impairment.
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