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PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

In the Reconsideration decision dated December 31, 2008 the Ministry confirmed its original decision
to deny the Appellant Persons with Disabilities (PWD) designation as it was determined that she did
not meet all of the required criteria. Specifically, the Ministry determined that:

» "she did not have a severe mental or phyical impairment.
> her impairment does not significantly restrict her ability to perform daily living activities.

» she does not require the significant help or supervision of another person to perform daily
living activities restricted by her impairment.”

PART D - RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2
Employment and Assistance for Persons with Disabiliies Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence included:

» The Appellant's Notice of Appeal dated January 21, 2009 in which she states that she has
severe medical conditions and receives “significant assistance.”

> A written submission from the Appellant's advocate which states that further medical

information will be presented which will “. clarify and establish...” the “..need for

assistance...”

Detailed summary information from the Health Assistance Branch

PWD Application from the Appellant dated June 12, 2008.

Physician Report completed July 18, 2008.

Assessor Report completed by a Registered Nurse (RN) on September 29, 2008 which

indicates that an Occupational Therapist (OT) or Physical Therapist (PT) assessment is

pending.

VVVY

The Ministry states that the Appellant submitted an Application for Persons with Disabilities (PWD)
designation on October 3, 2008. The evidence shows that the application is dated June 12, 2008.
The Ministry denied the Appellant’s application for PWD designation on October 30, 2008.

On November 6, 2008 the Appellant requested a Reconsideration of the original October 30™.
Decision. On December 31, 2008 the Ministry completed its Reconsideration and confirmed the
original decision to deny PWD designation.

On January 21, 2009 the Appellant submitted a Notice of Appeal to the Employment and Assistance
Appeal Tribunal.

An advocate presented for the Appellant and an interpreter translated as the Appellant had extremely
limited understanding and use of English.

The advocate made reference to the Appeal Record then submitted new written evidence.

After a short review of this new evidence the Ministry representative questioned why this information
was not included with the original Decision or Reconsideration documents.

The advoca_te responded that it was not submitted at that time because the Persons With Disabilities
(PW[?) application and the physician’s application had enough information for the Ministry to make a
decision. The advocate also rebutted that the legislation allows for submittal of additional information.

The Ministry representative further stated that the letter, from the Mental Health Worker, referring to a
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mental impairment was new information. The advocate responded that it was not new information
but was in support of information previously submitted.

The Ministry representative asked the Panel to consider the written submittal as new information and
the Ministry position was that they cannot support its admission into evidence.

The advocate continued by stating that the grounds for denial of the PWD designation was that
insufficient medical information was originally provided. The new medical information provided at this
hearing is in support of the PWD application. The advocate referred the Panel to information in the
Appeal Record where at time of Reconsideration reference is made to “...additional medical
information that is going to be submitted.”

The advocate further stated that direct and significant restrictions have been identified. The need for
an assistive device (walker) was stated in the original application and in the physician’s application
and original assessor's notes. The advocate stated that the Ministry ignored this need in their
decisions. The advocate also stated that the new medical information, which includes the physician’s
order, dated July 14", 2008, is in support of and reinforces the need of the Appellant for an assistive
device.

The advocate finished her presentation by stating that other needs are identified in the application
and the Ministry did not use this information and therefore, we have submitted new information in
support.

Through the interpreter the advocate asked the Appellant the following questions:

1. Do you experience daily severe pain? Appellant replied “Yes.”
2. Do you feel pain during daily lifting and carrying? Appellant replied “Yes.”

The Ministry representative started her presentation by stating that the Ministry position was that the
legislation was correctly applied in making its decision. No specific deficits were noted in the original
application. Restrictions were noted but these were not identified as being continuous and no
quantitative details were provided.

In_the original application the assessor stated “independent” in performing Daily Living Activities. The
Ministry representative also stated there are some contradictions between the information provided
by the physician and the original assessor.

The oral presentation was ended by the advocate responding to the Ministry representative’s
remarks. The advocate stated that the need for assistance was identified at Reconsideration and the
new medical information submitted quantifies the need for assistance and, the mental problems
identified in the new information are not the main disability.
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For review of the new evidence/information the Panel recognized that:

»> it must be related to the issue before the Ministry when the Reconsideration decision was
made as per Section 22(4) of the Employment and Assistance Act (EAA).

The Panel reviewed the new information submitted by the Appellant's advocate and found that it does
show some contradictions and inconsistencies with the evidence previously submitted. The Panel
recognized that this may be due to the facts that:

» the original medical information was prepared and presented by a physician (Dr.) and a
Registered Nurse  (RN). The new medical information submittal is from two new medical
professionals, a Nurse Practitioner and a Mental Health Worker — not the original presenters.

> the original medical information was prepared and presented in July 2008; the new medical
evidence submitted is dated February 2009.

» the seven (7) month separation between assessments.

With respect to the newly submitted evidence//information the Panel decided as follows:

» admit the new medical information, dated February 2009, submitted by the Nurse Practitioner
with the above-noted reservations;
» admit the written submittal from the Mental Health Worker;

» admit the order from the physician, dated July 14, 2008, for a walker [assistive device] for the
Appellant.

The Panel does not give much weight to the Mental Health Worker’s letter because the letter is
neither on letterhead from the organization nor is it signed
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