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PARTC - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the reasonableness of the Ministry'sdecision of July 3, 2009 which held
that the appellant did not meet 3 of the 5 statutory requirements of Section 2 of the Employment and
Assistance for Persons with Disabilities(EAPWD)Act for the designation of a person with disabilities
(PWD). The Ministryfound that the appellant met the age and duration criteria. However, the Ministry
was not satisfied that appellant has a severe mental or physical impairment or that her daily living
activities (DLA)are, in the opinion of the prescribed professional, directly and significantlyrestricted,
either continuously or periodicallyfor extended periods. The Ministryalso found that, as the appellant
is not significantly restricted with her DLA,it could not be determined that she requires the significant
help or supervision of another person, the use of an assistive device, or the services of an assistance
animalto performher DLA.

PART D - RELEVANT LEGfSLA TfON

(State the relevant Legislationconsidered)

Employment and Assistance for Persons with Disabilities(EAPWD)Act Section 2

Employment and Assistance for Persons with Disabilities (EAPWD)Regulation Section 2
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PART E - SUMMARY OF FACTS

PJease set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:
(a) the information and records that were before the minister when the decision was being made, and
(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The appellant submitted a PWD application to the Ministryon April24, 2009. The Ministrydenied the
request on June 5,2009. On June 17, 2009 the appellant submitted a Request for Reconsideration to
the Ministry.The Ministrycompleted the reconsideration, but denied the request on July 3,2009. The
appellant submitted a Notice of Appeal to the Employment and Assistance Appeal Tribunal on July 8,
2009.

The appellant did not attend the hearing.

After confirming that the appellant had been notified, the hearing proceeded under EAR Section
86(b).

The appellant's advocate presented the panel with a request for adjournment because the appellant
was unable to obtain a clarifyingstatement from her physician. He stated that her physician had been
away for a period of time, was difficultto contact, and was going to retire. He was expected to return
on August 4, 2009.

The panel considered the request for adjournment. As the appellant had no the specific appointment
nor timeline to obtain a clarifyingstatement, the chair ruled that the hearing would proceed.

The advocate then requested that the appeal be dismissed. The Chair advised the advocate that a
dismissal could not be granted as the release of informationform did not convey authority to the
advocate to make a decision for his client.

The advocate then stated that he and his client realize that she does not have sufficient medical
information to meet the requirements for a Persons with Disability(PWD) designation. He indicated
that she was unable to obtain additional medical informationfrom her physician to support her
appeal. The advocate was under the impression that this medical informationcould be obtained, but it
was not provided. The advocate told the panel that he willadvise his client to submit a new PWD
application when the new medical information is received.

The Ministryrepresentative stated that the appellant did not meet the statutory requirements for a
PWD designation, and re-iterated their position as outlined in the reconsideration decision of July 3,
2009.

The Ministryrepresentative stated that the appellant meets the age and duration criteria as set out in
the legislation, but does not have a severe mental or physical impairment, her prescribed professional
does not confirmthat her impairmentdirectlyand significantlyrestrictsher abilityto performdaily
livingactivities(DLA),eithercontinuouslyor periodicallyforextended periods, not does she require
the significant help or supervision of another person, or the services of an assistance animal.
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In the PWD application, Section e, physician's assessment, the functional skills indicate that the
appellant is able to walk 4 blocks, climbsix steps, lift2-7kg, and remain seated 1-2 hours. Only motor
activity is shown as a significant deficit.

Under Section E, daily livingactivities, her prescribed professional indicates that only her mobility
outside the home is restricted while her other DLAare not restricted.

The prescribed professional, in the physician's assessment, does not confirmthat the appellant has a
severe mental or physical impairment.
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PART F - REASONS FOR PANEL DECISION

The issue under appeal is whether the Ministryreasonably conduded that the appellant does not
have a severe mental or physical impairment, and that her DLAare, in the opinion of a prescribed
professional, directly and significantlyrestricted, either continuously or periodicallyfor extended
periods, and as a result of those restrictions, it could not be determined that the appellant requires the
significant help or supervision of another person, the use of an assistive device, or the services of an
assistance animal to perform the DLA.

The Employment and Assistance for Persons with Disabilities (EAPWD)Act states:

lA)\ .. Persons with disabilities

2 (1) In this section:

nassistive device" means a device designed to enable a person to perform a daily livingactivitythat,
because of a severe mental or physical impairment, the person is unable to perform;

"daily living activity" has the prescribed meaning;

(2) The minister may designate a person who has reached 18 years of age as a person with
disabilities for the purposes of this Act ifthe minister is satisfied that the person has a severe mental
or physical impairment that

(a) in the opinion of a medica! practitioner is likelyto continue for at least 2 years, and

(i) directly and significantlyrestricts the person's abilityto perform daily
livingactivities either

(A) continuously, or

(B) periodically for extended periods, and

(H)as a result of those restrictions, the person requires help to perform
those activities.

(3) For the purposes of subsection (2),

(a) a person who has a severe mental impairment includes a person with a mental
disorder, and

(b) a person requires help in relation to a daily livingactivityif, in order to perform it, the
person requires ATTACH EXTRA PAGES IF NECESSARY

(i) an assistive device,
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(ii)the significant help or supervision of another person, Of

(iii) the services of an assistance animal.

(4) The minister may rescind a designation under subsection (2).

The Employment and Assistance for Persons with Disabilities (EAPWD) Regulation states:

Daily living activities

2 (1)For the purposes of the Act and this regulation, "daily living activities",

(a) in relation to a person who has a severe physical impairment or a
severe mental impairment, means the following activities:

(i) prepare own meals;

(ii)manage personal finances;

(m) shop for persona! needs;

(IV)use public or personal transportation facilities;

(v) perform housework to maintain the person's place of
residence in acceptable sanitary condition;

(vi) move about indoors and outdoors;

(vii) perform personal hygiene and self care;

(viii) manage persona! medication, and

Cb) in relation to a person who has a severe mental impairment. includes
the foflowingactivrties:

(i) make decisions about personal activities, care or
finances;

(ii) relate to, communicate or interact with others effectively.

(2) For the purposes of the Act, "prescribed professiona'" means a person who is
authorizedunderan enactmentto practicethe professionof

(a) medical practitioner,
(b) registered psychologist,
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