PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry’s reconsideration decision dated February 16, 2009 which
held that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD).
The ministry found that the appellant met the age requirement and that his impairment is likely to
continue for at least 2 years. However, the ministry was not satisfied that the appellant has a severe
physical or mental impairment or that the appellant’s daily living activities (DLA) are, in the opinion of
a prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods. The ministry also found that, a prescribed professional has not confirmed that the
appellant requires help to perform DLA.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the ministry at the time of reconsideration was comprised of a PWD application
(Self-report, Physician Report, and Assessor Report) and a Request for Reconsideration.

In his Self-report, the appellant writes that osteoarthritis leaves him unable to perform physical labour
on a continuous basis including extended time on a computer keyboard, that walking more than 2 km
causes hardship, and that, regarding his ability to take care of himself, “my activities take much
longer than usual to perform, but that is all (save occasional pain when | am forced to rest)”.

In the Physician Report, completed by the appellant’s general practitioner of 2 years, the appellant is
diagnosed with osteoarthritis. Respecting Functional Skills, the appellant is reported to be able to
walk 1-2 blocks unaided on a flat surface, climb 5+ stairs unaided, lift 5-15 Ibs, remain seated without
limitation; no difficulties are reported for communication and cognitive/emotional function. Regarding
DLA, the appellant is independent respecting 9 of 10 listed activities but periodic assistance is
indicated for basic housework; regarding the need for periodic assistance, the physician writes
“intermittent exacerbation of osteoarthritis”.

In the Assessor Report, also completed by the appellant’s general practitioner, regarding Ability to
Communicate, the appellant is reported to have good speaking ability, poor reading and writing
ability, and satisfactory hearing ability; no explanation or details are provided. Respecting Mobility
and Physical Ability, the appellant is independent walking indoors/outdoors and climbing stairs while
standing, lifting, and carrying/holding necessitate periodic assistance from another person. The
appellant is independently able to perform all listed DLA of ‘personal care’, ‘basic housekeeping’,
‘meals’, ‘pay rent and bills’, ‘medications’, and ‘transportation’; periodic assistance is indicated for 1
listed aspect of ‘shopping’ (carrying purchases home) but the appellant is independent in the
remaining 4 aspects. Regarding assistance, the assessor indicates that friends provide assistance
with physically demanding activities.

In his Request for Reconsideration dated February 5, 2009, the appellant writes that the nature of his
past injuries are severe enough to preclude him from doing physical labour of any prolonged duration
and that whether or not he is ambulatory or capable of doing “quotidian” tasks is irrelevant.

At the hearing, the appellant confirmed the physician’s assessment of his functional abilities and
stated that he is able to perform DLA independently except ‘shopping’ as he is not able to carry much
weight. He stated that his main problem is that his upper body has been impacted by his impairment
leaving him unable to perform physical labour for more than half an hour and consequently, unable to
work.

At the hearing, the ministry reviewed the reconsideration decision and legislation stating that the
appellant had not met all of the criteria for designation as a PWD. The ministry stated that the
appellant may be eligible for employment retraining or for designation as a person with persistent
multiple barriers (PPMB) and should contact the ministry for further information.
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The panel makes the following findings of fact: (a) the appellant has been diagnosed with
osteoarthritis; (b) the appellant is independent in terms of most aspects of mobility and physical
ability; and (c) the appellant is able to independently perform the majority of DLA.

ATTACH EXTRA PAGES IF NECESSARY
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue under appeal is whether the ministry reasonably concluded that the appellant does not
have a severe physical or mental impairment and that his DLA are not, in the opinion of a prescribed
professional, directly and significantly restricted either continuously or periodically for extended
periods, and that the appellant does not require help to perform DLA. The ministry determined that
the age requirement had been met and that the appellant has an impairment that will last for 2 years.

The criteria for being designated as a person with disabilities (PWD) are set out in section 2 of the
EAPWDA. The minister may designate a person as a PWD when the following requirements are met.
Pursuant to section 2(2) the applicant must have reached the age of 18 and the minister must be
satisfied that the person has a severe mental or physical impairment. Under section 2(2)(a) the
impairment must be likely, in the opinion of a medical practitioner, to continue for at least 2 years.
Section 2(2)(b)(i) requires that the impairment, in the opinion of a prescribed professional, directly
and significantly restricts the person’s ability to perform daily living activities (DLA) either continuously
or periodically for extended periods. Section 2(2)(b)(ii) states that as a result of those restrictions the
person must require help to perform DLA. Section 2(3)(b) of the EAPWDA states that a person
requires help in relation to a DLA if the person requires an assistive device, the significant help or
supervision of another person, or the services of an assistance animal.

Section 2(1)(a) of the EAPWDR defines DLA for a person who has a severe physical or mental
impairment as preparing own meals, managing personal finances, shopping for personal needs,
using public or personal transportation, performing housework to keep one’s residence in acceptable
sanitary condition, moving about indoors and outdoors, performing personal hygiene and self care
and managing personal medication. Section 2(1)(b) adds two additional activities for a person with a
severe mental impairment:. making decisions about personal activities, care or finances; and, relating
to, communicating or interacting with others effectively.

The appellant’s position is that he has a physical disability which leaves him incapable of performing
physical labour.

The ministry’s position is that the evidence does not establish a severe physical or mental impairment
that, in the opinion of a prescribed professional, significantly restricts the appellant’s ability to perform
DLA resulting in the need for assistance with DLA.

In considering whether the ministry reasonably concluded that a severe physical impairment has not
been established, the panel finds that the evidence of the physician/assessor indicates limitations
respecting walking and lifting/carrying/holding but that overall, the appellant is independent in terms
of mobility and physical ability. The panel notes that the appellant’s oral testimony confirmed that, in
spite of difficulties carrying purchases home, he is able to function independently in terms of mobility
and physical ability. The panel acknowledges the appellant’s assertion that he is no longer
employable as a physical labourer but notes that employability is not a criterion for eligibility for

ATTACH EXTRA PAGES IF NECESSARY
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