PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry’s reconsideration decision dated January 19, 2009 which
held that the appellant did not meet 2 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD).
The ministry found that the appellant met the age requirement and that he has a severe physical or
mental impairment that is likely to continue for at least 2 years. However, the ministry was not
satisfied that, in the opinion of a prescribed professional, the appellant’s daily living activities (DLA)
are directly and significantly restricted either continuously or periodically for extended periods or that
the appellant requires an assistive device, the services of an assistance animal, or significant help or
supervision from another person with DLA that are significantly restricted.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), section 2
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PART E — SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The ministry was not in attendance at the hearing. After confirming that the ministry was notified, the

hearing proceeded under section 86(b) of the EAR.

The evidence before the ministry at the time of reconsideration was comprised of:

e A PWD application consisting of Physician and Assessor Reports completed by the appellants
general practitioner since 1991 and dated October 28, 2008, and a Self-report completed by
the appellant and dated September 29, 2008;

Excerpts from the BC Health Guide respecting cholesterol levels and healthy weight;

Medical reports dated February 7, March 4, April 3, April 7, and May 16, 2008;

A neurologist’s consult report dated March 28, 2008;

An Application for Disability Benefits Canada Pension Plan (CPP) dated June 8, 2008 which
includes a Questionnaire for Disability Benefits CPP dated January 2, 2008 completed by the
appellant and a Medical Report dated June 2, 2008 completed by the appellant’s general
practitioner,

A 1-page letter from the appellant dated January 12, 2008 (actually 2009); and

A 4-page letter from the appellant’s sister dated January 12, 2008 (actually 2009).

In the Self-report, the appellant writes of problems with his feet and legs, that he cannot sit or walk for
long, and of difficulties washing his hair, shaving and cleaning. He also reports that he has to use a
cane when out walking.

In the Physician Report, the appellant is diagnosed with peripheral polyneuropathy which affects his
gait and balance, alcohol abuse syndrome, and lumbar degenerative disc disease which causes back
pain resulting in difficulty sitting for significant periods. In addition, the physician reports that the
appellant’s ability to perform DLA is interfered with by prescribed medication which causes
drowsiness and that he requires a cane and grab bars/rails at home for safety.

In the Assessor Report, the appellant is reported to be independent with all aspects of ‘personal
care’, ‘basic housekeeping’, ‘meals’, ‘paying rent and bills’, ‘medications’, and ‘social functioning’; a
cane is used for ‘basic housekeeping’ and for 2 of 3 aspects of ‘transportation’ (using public transit,
using transit schedules/arranging transportation) and the third, getting in and out of a vehicle, takes
significantly longer. Additional information provided is that the appellant “must hold onto sink to shave
& onto furniture to move about the house”, and has “trouble in shower with balance”. Assistance is
currently provided by the appellant’s family and through the use of a cane; the appellant does not
have, but requires, grab bars for home safety.

The consult and medical reports provide information respecting the appellant’s impairment but not
information respecting his ability to perform DLA or the need for assistance with DLA.

The CPP Disability Benefits Medical Report provides similar information to that included in the
subsequent PWD application respecting the diagnoses and difficulties with shaving/ showering and
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adds that the appellant has difficulty with housework.

In his letter dated January 12, 2009, the appellant writes of errors made in completing the PWD
application which resulted in incorrect and incomplete information respecting his ability to perform
DLA. In her letter dated January 12, 2008, the appellant’s sister writes of the appellant’s difficulties
respecting DLA, referencing the information provided by prescribed professionals, and from her
perspective as the person providing assistance.

At the hearing, the appellant’'s advocate presented a submission dated February 20, 2009 comprised
of legal argument and a letter dated February 19, 2009 from the appellant’s physician. The panel
accepted the submission and finds that the physician’s letter is admissible under section 22(4) of the
Employment and Assistance Act as being in support of the information and records before the
ministry at the time of reconsideration. In the letter, the physician confirms the medical diagnoses and
writes “These conditions directly affect [the appellant’s] ability to perform daily living activities”. The
physician adds that “his mobility is severely restricted by his disability and he requires a cane as an
assistive device to help him with balance” and that the appellant can only walk approximately two
blocks without pain. He confirms that the appellant has balance problems which the physician has
witnessed during office visits, and that the appellant needs grab bars and his cane to move about his
home. The physician also writes that the appellant “cannot complete daily cleaning activities due to
the physical restrictions he experiences and would need assistance in order to have these activities
completed.”

Reading from her submission, the advocate argued that because the PWD application confirms the
impact the appellant’s impairments have on his mobility and balance, including the inability to walk
more than 1 or 2 blocks, and the need for a cane for all mobility tasks, it is a logical conclusion that
the appellant is not able to complete DLA such as basic house cleaning, meal preparation, and
errands without continuous assistance from either an assistive device or person even though the
physician does not indicate the impact of the impairments on specific DLA. The advocate also argues
that information provided by the appellant’s physician in the CPP disability application respecting the
impact the appellant’s medical conditions have on his ability to work and function should be taken as
establishing an impact on the ability to complete DLA though none is specifically stated. The
advocate stated that the physician’s letter of February 20, 2009 provides further supporting evidence
that the appellant’'s medical conditions directly affect his ability to perform DLA and necessitate
assistance.

The panel makes the following findings of fact: (a) the appellant is diagnosed with peripheral
polyneuropathy, alcohol abuse syndrome, and lumbar degenerative disc disease; (b) the appellant
experiences some limitations with mobility; (c) the appellant is able to perform most DLA
independently.

ATTACH EXTRA PAGES IF NECESSARY
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