PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

In the reconsideration decision of January 9, 2009, the appellant was denied status as a person with
disabilities (PWD) because the ministry found that she did not have a severe mental or physical
impairment, her impairment did not significantly restrict her ability to perform daily living activities and
she did not require the significant help or supervision of another person to perform daily living
activities.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)
Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2

Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the reconsideration officer consisted of an undated Physician’s Report, an
Assessor's Report dated November 3, 2008, an undated statement from the appellant of her
condition and activities, a letter from a chiropractor dated December 19, 2008, and a Supplemental
Medical Opinion (SMO) dated December 24, 2008, from the appellant’s physician.

The Physician’s Report states that the appellant suffers from musculoskeletal arthralgia and
mechanical back pain. She is noted to have suffered from lower back pain and polyarthritis
symptoms since joining the physician’s practice 7 years ago. The physician notes that he has
witnessed debilitating pain and swelling of several joints on several occasions. The Physician’s
Report notes the appellant can walk 4+ blocks, climb 5+ steps and sit without limitation but can lift
only 15 to 35 pounds.

In the Assessor’'s Report, the physician notes the appellant requires periodic assistance with lifting
and carrying and holding “depending on amount of symptoms.” She requires periodic assistance with
laundry, basic housekeeping, carrying purchases home, food preparation and cooking, and getting in
and out of a vehicle intermittently depending on her symptoms. The physician states “arthralgia
flares up and may cause need for assistance” and “when back pain is worse, need intermittent

assistance.” The physician notes minimal impact in emotion and motor activity which is intermittently
impaired by arthralgia.

In his SMO of December 24, 2008, the physician states that he would classify her impairment as
moderate and the appellant should be able to control most of her symptoms with medication. The
physician further states that a consultation with a rheumatologist is pending. In reviewing the
appellant’s daily living activities, the physician affirms the information contained in the Physician’s
Report in that he notes the appellant requires intermittent assistance depending on her discomfort or
flare up of her joint pain. He specifies that it takes her 1 to 2 times longer to perform daily living
activities and she may require assistance 2 to 3 times per week.

The note from the chiropractor states that the appellant has been seen for low back pain which is an
ongoing condition and there are days that she is unable to function adequately. X-ray shows
degenerative change which may be as a result of sacrilization of the L5 vertebra and due to this the
appellant experiences re-occurrence of symptoms at times of increased stress.

The appellant attended the hearing and advised the panel that she is middle aged and resides with
her pre-teen daughter. The appellant did very physical work until approximately 1996 when she
began having severe back pain. The appellant understands that she has a herniated disc in her
back. In addition to her back pain, the appellant suffers from severe pain and inflammation in her

joints which has not yet been diagnosed. The appellant has been referred to 2 specialists but the
wait times for appointments are 4 and 6 months.
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The appellant currently takes muscle relaxants, Naproxen and Tylenol 3 to manage her pain. She
sees a chiropractor for treatment and has done physiotherapy when she can afford to.

The appellant advised the panel that her pain is constant and severe and is worsened by stress.
Collectively, her conditions are disabling for her and she never knows from one day to the next what
her condition will be or where she will have pain. The appellant is able to do some household
activities such as washing dishes, vacuuming and laundry but she must do them slowly and she
requires assistance from her daughter. She also gets help from her nephew and a friend for activities
such as taking out the garbage and lifting a bike. The appellant feels that her physician has not
accurately set out her condition and abilities in the reports that were submitted. The appellant had a
CT scan in 2006 and recently she underwent x-rays, a bone density scan and blood testing prior to
her PWD application. The panel admitted this oral evidence pursuant to section 22(4) of the
Employment and Assistance Act (EAA) in support of the evidence which was before the ministry.

The ministry reviewed the legislation and medical evidence provided by the physician and submits

that the decision of the reconsideration officer should be upheld as the appellant does not meet the
legislative criteria based on the evidence provided by the physician.

ATTACH EXTRA PAGES IF NECESSARY
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The panel must decide whether the ministry’s decision to deny PWD status to the appellant was
reasonably supported by the evidence.

The EAPWDA, section 2, sets out 5 criteria to be designated as a PWD:

1. The appellant must have reached the age of 18;
The minister must be satisfied that the person has a severe mental or physical impairment;
In the opinion of a medical practitioner, the impairment will continue for at least 2 years;
In the opinion of a prescribed professional, the impairment must directly and significantly
restrict the persons’ ability to perform daily living activities, either continuously or periodically
for extended periods; and
5. As a result of the restriction in activities, the person requires help to perform those activities.

hPON

There is no dispute that the appellant meets criteria 1 and 3; she is over the age of 18 and her
medical practitioner has confirmed that his condition will continue for at least 2 years.

The ministry’s position is that the appellant has not met criteria 2, 4 and 5 based on the information
that was submitted by her physician.

The appellant’s position is that she is eligible for PWD status due to her medical conditions.

The panel accepts that the appellant suffers from significant pain and as a result of this pain her
lifestyle and activities are affected. The panel further accepts that the appellant's daughter, nephew
and friend assist her with many household activities. However, while the panel accepts this
information, it has not been confirmed by the appellant’s medical practitioner and as such the panel is
not able to place significant weight on this evidence.

The evidence of the physician very clearly indicates his opinion that the appellant suffers from a
moderate rather than severe physical impairment as required by the legislation. While the evidence
of the physician is not conclusive on this issue as it must be the minister that is satisfied of the
severity of the impairment, the physician is quite clear in his SMO evidence and the additional
chiropractic letter also does not support that the appellant’s condition is severe.

The evidence of the physician indicates that the appellant suffers from physical impairments that
affect her daily living activities. However, the physician has not provided sufficient evidence to
establish that, in his opinion, the appellant's physical impairment directly and significantly restricts her
ability to perform daily living activities, either continuously or periodically for extended periods. The
physician frequently uses the term “intermittently” or states that it is only during times of “flare up” that
the appellant requires assistance. While the evidence of the appellant indicates her limitations are
more significant than set out by the physician, the legislation requires that the physician or assessor
must provide evidence of the appellant’s limitations in order to satisfy the criteria in the legislation.
ATTACH EXTRA PAGES IF NECESSARY
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