PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the Ministry's Reconsideration Decision dated July 16™ 2009, which held that
the Appellant does not meet the legislative criteria for designation as a Person with Disabilities (PWD).

Section 2, EAPWDA and Section 2, EAPWDR list five criteria that must be met in order for an applicant to be
designated as a PWD. The Ministry held that the Appellant met one of the five criteria — age requirement.
However, the Ministry found that she did not meet the criteria (2) regarding the severity of her impairment, (3)
in the opinion of a medical practitioner is likely to continue for at least 2 years, (4) direct and significant
restrictions on the performance of daily living activities in the opinion of a prescribed professional nor the (5)
requirement for assistance to perform daily living activities as a direct result of her impairment.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the Panel was provided in part in the appeal record and in part through oral evidence
submitted at the hearing. In the appeal record, as part of the evidence, were copies of the following
documents:

1) The Appellant’s original PWD application, dated April 15", 2009.

2) The Physician’s Report provided by a specialist in gynaecologic oncology who diagnosed the Appellant
with Bartholin gland tumour. The physician informed that the Appellant’s impairment would likely
continue for 6 months because she would need radiotherapy after going through surgery. In the report
the prescribed professional identified the Appellant’s functional limitations in lifting, and seating. The
physician also pointed out the Appellant’s restrictions to do her personal self care, prepare her own
meals, do basic housework, shopping, moving inside and outside the home, and using public
transportation. The prescribed professional stated that because of these restrictions, the Appellant
needed the periodic assistance of another person to perform those activities.

3) The Assessor's Report completed by the Appellant’s family doctor, who informed that the Appeliant
was independent in her mobility and physical ability and also in performing her personal care,
shopping, basic housekeeping, managing her finances and medications, as well as using
transportation; that the Appellant needed periodic assistance to prepare her own meals. In the report
the prescribed professional also informed the impact the Appellant’s impairment has had on her
cognitive, emotional, and social functioning, specifically on bodily functions, consciousness, emotion,
memory, motivation, motor activity, language, psychotic symptoms and other neuropsychological
problems.

4) The Appellant’s request for reconsideration, dated June 11", 2009, mentioning her health problems
and the financial difficulties she has been going through since being diagnosed with cancer; that at the
moment she applied for PWD she did not need help or assistance of other person because she had not
had surgeries yet.

The Appellant testified that she had already had two surgeries and needs to go for radiotherapy session every
two months. She stated that she has not been able to work since December 2008 because of her health
problem and that she has been facing a very difficult financial situation since then; that she is presently
receiving welfare assistance, but that that amount is not enough to cover her monthly expenses, particularly
her current requirement to buy expensive medication and diapers. She also informed that the Physician and
Assessor report were filled out based on her condition after the surgeries and radiotherapy sessions. Finally,
she stated that she accepts she did not satisfy the duration of the impairment criterion as set out in the
prescribed legislation, but that she believes the legislation is unfair regarding this topic.
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The Ministry restated the position as it is set out in the reconsideration decision, reaffirming that the prescribed
legislation clearly establishes that for a PWD designation a person needs to satisfied five criteria, and that
based on the evidence the Ministry had in hand when making the reconsideration decision the Appellant
satisfied just one — the age requirement. Concerning the duration of the Appellant’s impairment, the Ministry
referred to the Physician and Assessor reports where both prescribed professionals stated that it would last for
no more than 6 to 12 months. The Ministry added that the medical condition and physical restrictions as
pointed out in the Physician and Assessor Reports were not sufficient to establish that the Appellant suffers
from a severe physical or mental impairment that directly and significantly restricted her ability to perform daily
living activities. Therefore, the Ministry denied her application for Person With Disabilities designation.

ATTACH EXTRA PAGES IF NECESSARY
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue in this case is whether or not the Ministry reasonably concluded that the appellant is not eligible for a
Person with Disabilities (PWD) designation.

In order to be eligible for a Person with Disabilities designation under Section 2 (2) and (3) of the EAPWDA, an
applicant must meet all of the following five specific legislative criteria:

1) The applicant must have reached the age of 18;

2) The Ministry must be satisfied that the applicant has a severe mental or physical impairment;

3) In the opinion of a medical practitioner, the impairment will continue for at least two years;

4) In the opinion of a prescribed professional, the impairment directly and significantly restricts the
applicant’s ability to perform daily living activities either continuously or periodically for extended
periods, and;

5) As a result of the restriction in activities, the applicant requires significant help from other persons to
perform those activities, an assistive device or the services of an assistance animal.

Employment and Assistance for Persons with Disabilities Regulation, Part 1, Section 2, for the purposes of the
Act and the Regulation, defines the meaning of “daily living activities” as being:

a) In relation to a person who has a severe physical impairment or a severe mental impairment:

(i) Prepare own meals

(i) Manage personal finances;

(iii) Shop for personal needs;

(iv) Use public or personal transportation facilities;

(v)  Perform housework to maintain the person’s place of residence in acceptable sanitary condition:
(vi) Move about indoors and outdoors;

(vii) Perform personal hygiene and self care;

(viii) Manage personal medication.

b) In relation to a person which has a severe mental impairment, includes the following activities:

(i) Make decisions about personal activities, care or finances;
(i) Relate to, communicate or interact with others effectively.

In the Reconsideration Decision, the Ministry accepted that the Appellant meets criteria 1, as described above,
as she is over the age of 18. Regarding the other four criteria, however, the Ministry argued that the
information provided in the PWD application indicates that the Appellant does not have severe physical or
mental restrictions, it does not establish that her impairment is likely to continue for at least 2 years, it does not
confirm that the Appellant’s impairment directly and significantly restricts her ability to perform her daily living
activities; and finally, that the prescribed professionals do not confirm that as a result of those restrictions, the
Appellant requires significant assistance from another person to perform daily living activities.
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