PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry’s reconsideration decision dated January 16, 2009 which
held that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD).
The ministry found that the appellant met the age requirement and that her impairment is likely to
continue for at least 2 years. However, the ministry was not satisfied that the appellant has a severe
physical or mental impairment or that her daily living activities (DLA) are, in the opinion of a
prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods. The ministry also found that a prescribed professional has not confirmed that, as a
result of direct and significant restrictions, the appellant requires help to perform DLA.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the ministry at the time of reconsideration was comprised of a PWD application,
a 25-page Psychovocational/Neuropsychological Assessment (PNA), a letter from the appellant’s
scribe, and a letter from the appellant attached to the Request for Reconsideration.

In the Physician Report dated November 9, 2008, completed by the appellant’s physician of 4 years,
the appellant is diagnosed with “mild intellectual disability”. The physician also refers to cognitive and
social function difficulties highlighted in the PNA and writes that the appellant has been “complaining
of a painful left knee over the last week that is likely secondary to osteoarthritis”. Intermittent use of a
mobility device, depending on the severity of pain, is also reported. Respecting Functional Skills, the
appellant is able to walk 4+ blocks and climb 5+ stairs unaided, has no limitations respecting lifting or
remaining seated, and has no difficulties with communication; deficits with cognitive and emotional
function are unknown. Respecting DLA, conflicting information is provided; the physician responded
“no” to the question “does the impairment directly restrict the person’s ability to perform DLA?” but
also indicates that 9 of 10 listed DLA are restricted. '

In the Assessor Report, completed by the same physician, the appellant’s “ability to communicate” is
reported as good; respecting “mobility and physical ability” the appellant is reported to be
independent in all listed areas though intermittent difficulties due to knee pain are noted. Respecting
“cognitive and emotional functioning”, no impact is reported in 12 of 14 listed areas; a minimal impact
is noted for the remaining 2 areas (executive, memory). The appellant is reported to be independent
in all listed aspects of DLA (personal care, basic housekeeping, shopping, meals, paying rent and
bills, medications, transportation, and social functioning) and to have good functioning with both
immediate and extended social networks.

The PNA, dated June 25, 2008 and signed by a registered psychologist, indicates that the appellant
has a “mild intellectual disability” which results in difficulties with social/communication skills and
community living skills. Cognitive testing indicated several areas of difficulty “highlighted by executive
|| dysfunction” including working memory, comprehension of social norms, understanding the reason
for people’s behaviour and actions, inhibition, and planning; basic attention and sustained attention
abilities were not impaired. Symptoms of depression and anxiety were also noted as were elevated
levels of emotional distress. Personal living skills were reported to be an area of strength (dressing,
toileting, self-care, meal planning and cooking). The panel notes that the information in the PNA
regarding functional abilities was provided by the appellant but that the authors of the PNA write, on
page 17 of 25, that although “no informant was available to provide information regarding her
functional abilities”..."Nonetheless, the results of the current evaluation are thought to reflect a valid
representation of her cognitive and functional abilities.“ Therefore, the panel accepts the information
respecting DLA as having been confirmed by a prescribed professional. Recommendations made by
the psychologist included employment options (light duty cleaner, cafeteria worker, child care
assistant) and increasing social/recreational activities (walking group) to counter social isolation.
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In an undated letter, the appellant’s scribe writes of problems with the appellant’s left knee resulting in
pain and numbness.

In the appellant’s letter included with her Request for Reconsideration, she writes that both her
physician and the PNA confirm that she has a mild intellectual disability.

In the Notice of Appeal dated January 26, 2009, the appellant writes that she has restrictions with
personal care, meal preparation, medication management, housework, shopping, and mobility in and
outside the home.

At the hearing, the ministry reviewed the PWD application in detail and stated that the information did
not establish the existence of a severe impairment as the appellant has no noted limits respecting her
functional skills and that she is employable.

At the hearing, the appellant’s advocate stated that the appellant’s problems with her left knee began
in September 2008, earlier than indicated by the appellant’s physician, and that as assistive device
(brace) is used by the appellant. The advocate stated that the information in the PWD application is
incomplete and that the PNA establishes that the appellant suffers from depression and has a poor
working memory; the panel was directed to pages 12/25 and 18/25 of the PNA. The advocate also
stated that the appellant is capable of daily living.

At the hearing, the appellant gave evidence that she is unable to climb stairs and that walking results
in swelling to her knee which leaves her unable to do anything. She stated that she is seeking
physiotherapy, is waiting to see a specialist, and takes both pain and anti-inflammatory medications.

The panel makes the following findings of fact: (a) the appellant is diagnosed with mild intellectual

disability and osteoarthritis; (b) the appellant experiences some limitations to functioning; (c) the
appeliant is able to perform most DLA independently without assistance.

ATTACH EXTRA PAGES IF NECESSARY
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