PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry's reconsideration decision dated March 26, 2009 which held that the appellant
did not meet all of the legislative criteria required for designation as a person with disabilities (PWD) under section 2 of the
Employment and Assistance for Persons with Disabilities Act. The ministry concluded:

that the information from a health professional does not confirm that appellant has an impairment that is likely to
continue for 2 or more years;

that the information does not satisfy the minister that the appellant has a severe mental or physical impairment ,

that the information from a prescribed professional does not confirm that the appellant's impairment directly and
significantly restricts her ability to perform daily living activities either continuously or periodically for extended periods
and

that, as she is not significantly restricted with daily living activities, it cannot be determined that she requires significant
help or supervision of another person, the use of an assistive device or the services of an assistance animal.

PARTD - RELEVANT LEGlSLATlON{Stale the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2.

Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2.
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the Ministry was:

¢ An application for PWD designation dated December 2, 2008 with the Physician and Assessor Report completed by
the same doctor and dated December 12, 2008. In it, the appellant states she has pain and tingling on the left side of
her body for about 3 years which severely restricts her daily activities. She notes she has seen many specialists, had
many tests, had several trips to the hospital and suffered from anxiety and depression. Her doctor diagnoses her
with musculoskeletal pain in left chest, arm and leg which began in 2005 and with depression. The doctor notes that
she has seen specialists, had an MRI, bone scan and various tests; some disc protrusions were noted on the MRI. It
is noted that a psychiatrist suggests antidepressants and that the appellant has been prescribed some medications
which affect her alertness. Regarding duration of the impairment, the doctor notes it is difficult to predict as no clear
diagnosis or cause is yet known but they are awaiting a surgeon's review. The doctor notes the appellant can slowly
walk with some left leg pain for 4+ blocks, climb 5 + steps unaided, sit for 1 to 2 hours but cannot lift. The doctor
notes significant deficits in consciousness, emotional disturbance, motivation and attention/concentration. In Part E,
the doctor notes the appellant's impairment directly affects the appellant's ability to perform daily living activities, with
periodic restrictions due to leg and chest pain in her personal self care, meal preparation, basic housework, social
functioning and daily shopping. She is noted as not restricted in management of medication, mobility inside and
outside the home, use of transportation and management of finances and medication. In the assessor report, the
same doctor notes the appellant is independent in communication skills, the majority of her daily living activities
described in Part G with the exceptions of bathing, laundry, basic housekeeping, cooking, going to stores and
carrying purchases home all of which take significantly longer due to left side pain and carrying with right arm only.
She is noted as needing continuous support in relationship skills and dealing with unexpected demands. Help is
provided by friends and the doctor notes daycare for her child or children would be of benefit and she may need a
cane later.
A consultant's report dated November 12, 2008 noting no finding of a neurological abnormality.
A report from a neuromuscular disease unit dated October 7, 2008 noting no neurological basis for her significant
pain disorder and also noting that she appears clinically depressed. A second copy of this report is under the title of
Outpatient Clinic.

* Areporton an MRI scan dated February 22, 2008 noting some disc protrusion which is said to be not clinically
significant, does not appear to be causing her problems and does not recommend neurosurgical intervention.

* Aconsultant's report dated August 29, 2007 noting progressive sensory symptoms and noting that he would arrange
for nerve conductive and possible needle electromyography depending on findings.

* Aradiology report dated February 4, 2008 noting some disc protrusion resulting in some displacement of the adjacent
cord.

The appellant submitted to the Panel a note signed by the appellant's doctor on May 7, 2009 confirming that the
appellant's medical conditions will continue for at least up to 2 years. The appellant also submitted a checklist of medical
conditions and restrictions which was signed by her doctor on April 2, 2009. The Panel found this evidence was
admissible under section 22(4) of the Employment and Assistance Act (EAA), as it was information in support of the
information that was before the minister when the Reconsideration Decision was made.

In the first section of the checklist, the doctor notes moderate musculoskeletal pain in chest, arms and legs, chronic pain,
paresthesia, depression and anxiety and also notes that the appellant has been in a severe motor vehicle accident and
underwent surgery for her left ankle on March 3, 2009. She is currently using a wrist splint. While, the doctor notes that it
is difficult to say if her conditions will likely continue for two years, the doctor does note at the end of the list that in her
opinion, the appellant has severe conditions that will last for more than 2 years. The list notes that the appellant
experiences continuous pain in her left leg when doing basic mobility tasks and takes 10-15 minutes longer to complete
such tasks. She requires a railing to assist in climbing stairs and due to pain in her left arm and musculoskeletal pain
levels, she has difficulty in personal care, doing laundry and, cannot carry purchases home. In the list, it is noted that the
appellant has significant problems with depression causing severe lack of motivation which restricts her in housekeeping,
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cooking, banking, budgeting, handling finances and developing relationships and she does little more than minimal acts to
fulfill her needs. As a result of the noted restrictions, the list states that the appellant requires continuous assistance,
motivation and encouragement to complete tasks such as basic housework, shopping and using transport and she also
needs mental health support to overcome fear, social isolation and deal with substance abuse dependency.

The ministry notes in the decision that the doctor has not indicated that the impairment is likely to continue for at least two
years. The ministry contends that a severe physical or mental impairment cannot be determined from the medical
information although the physician reports the appellant has deficits with areas of her cognitive and emotional functions.
The ministry notes that although the doctor reports the appellant, due to her pain levels, takes significantly longer with
bathing, laundry and basic housekeeping, going to stores, carrying purchases home and cooking, the doctor did not
provide sufficient information to explain how much longer than typical is required to do these activities. Furthermore, the
ministry notes that while the doctor reports that the appellant requires continuous support/supervision with two areas of
social functioning, no indication is given as to the reason that the appellant requires that level of support. In addition, the
ministry contends that most other daily living activities are completed independently. The ministry concluded that the
appellant's daily living activities were not significantly restricted.

The Panel finds as fact that the appellant has continuous musculoskeletal pain in the left side of her body and she also
appears to be clinically depressed as noted in the neromuscular disease report. Regarding the duration of her conditions,
while the doctor's two statements are somewhat inconsistent, the Panel finds as fact the most recent statement of the
doctor that the appellant has severe conditions that will last for more than two years. The Panel finds as fact that due to
the continuous pain, the appellant requires a railing to assist in climbing stairs, is restricted in her personal care, doing
laundry basic housework and is unable to carry purchases home. The Panel finds that mental health issues and
significant problems with depression cause severe lack of motivation which further restricts the appellant in housekeeping,
cooking, banking, budgeting, handling finances, developing relationships and that the appellant can perform on only a
very minimal level to fulfill her needs. The Panel finds as fact that as a result of the noted restrictions, the appellant
requires continuous assistance, motivation and encouragement to complete her tasks such as basic housework,
shopping, using transport and she also requires mental health support to overcome fear, social isolation and deal with
substance abuse dependency. The Panel finds as fact that she currently receives help from friends and a wrist splint and
may need a cane in future.
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