PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the Ministry’s reconsideration decision dated May 1, 2009 in which it concluded that the

appellant does not meet the test to be designated as a PWD under section 2 of the EAPWD Act because :

« the appellant does not have a severe mental or physical impairment ,

e that, in the opinion of a prescribed professional, his daily living activities are not directly and significantly restricted
either continuously or periodically for extended periods and

« that as he is not significantly restricted with daily living activities, it cannot be determined that he requires significant
help or supervision of another person, the use of an assistive device or the services of an assistance animal to
perform those activities.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)
Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2.

Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2.

B.C. Interpretation Act, Sections 8 and 13.
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PART E - SUMMARY OF FACTS

The evidence before the Panel was comprised of: .

 An application for PWD designation dated February 16, 2009, with the Assessor and Physician Reports
completed by a doctor.
The Reconsideration Decision dated May 1, 2009 _
New evidence by way of a fax copy of a letter dated June 4, 2009 from the appellant’s doctor, together with
amended copies of Part B, Parts C and D of the Physician Report.

The Ministry and the advocate both requested permission to have trainees sit in as observers and, there being
no objections the Chair allowed it.

The appellant’s advocate asked the Panel to accept new evidence in the form of amended copies of Parts B, C
and D of the Physician Report, together with a letter from the appellant’s doctor dated June 4, 2009. She
explained that the documents were not actually “new evidence” but clarification of points of ambiguity in the
original documents. The Ministry did not object to the acceptance of these documents as being in support of
the appellant’'s medical condition and other information that was not before the Ministry for the original
decision. The Panel accepted the new evidence as being in support of the evidence already on file, in
accordance with the Employment and Assistance Act, section 22(4).

The ministry was not satisfied that the appellant has a severe mental or physical impairment and found that his
impairment did not significantly restrict his ability to perform his daily living activities and that he did not require
the significant help or supervision of another person to perform daily living activities restricted by the
impairment. The ministry stated in its written decision that no explanation was provided to enable it to
determine the significance of the periodic assistance required or whether it was for extended periods.

On the Application for PWD designation, the doctor reports that the appellant has degenerative disc disease,
osteoarthritis of the right hip and right knee and bilateral presbycusis. He states the conditions and
subsequent impairment are at the moderate to severe level with progressive worsening of all conditions with
the severity affecting the appellant's mobility and quality of life. The doctor stated in the new report that the
appellant uses oxycodone daily to control persistent pain symptoms and unfortunately this medication
interferes with his ability to perform his daily living activities. In addition to using a knee brace, the doctor notes
the appellant has to use a cane and also crutches as aids for his impairment. He describes the appellant’s
functional skills as able to walk 1 to 2 blocks unaided, climb 2 — 5 stairs, lift 2 to 7 kg. and remain seated for 1
to 2 hours. In terms of cognitive and emotional functioning, the doctor notes the appellant suffers from
emotional disturbance in the form of depression and anxiety and lists significant deficits in executive planning,
language, memory and attention. In Part G of the Application, the doctor indicates the appellant requires
assistance to manage certain daily living activities. He notes that the appellant needs regular assistance with
cooking meals and cleaning. He also notes the appellant needs personal assistance with diet regulation and
periodic assistance from a friend with laundry, basic housekeeping, going to stores and carrying purchases. He
also states the appellant needs a homemaker/mentor to assist him. The appellant uses bilateral hearing aids
and tends to avoid social situations because of misunderstandings from his poor hearing.

A witness for the appellant told the Panel that she has a background of caring for people who have physical
and mental disabilities. She states the appellant could not cope for very long without assistance such as she
has been providing for the past two years, but more frequently in the last 12 months. She stated he would
require residential treatment and assistance within a short period of time if left alone. The witness lives in an
apartment above the appellant’s residence and she testified that she actually controls his medication for him
otherwise he would forget and do himself harm by either forgetting to take it or taking too much. She takes him
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shopping and drives him to his spiritual sessions and also to the sweat lodge. She helps with his cooking and
often makes extra food in her own kitchen and brings it down to the appellant. In response to a question from
the Panel she stated that she provides between 20 and 40 hours of her own time each week to the needs of
the appellant, depending upon his health, depression and anxiety state.

The advocate for the appellant stated she contacted the appellant's doctor to have him clarify points of
ambiguity and contradictions between the Assessor Report and the Physician Report, both of which he
completed. She argued that the documents provided at the hearing clearly indicate the appellant's conditions
are chronic permanent and progressively worsening. The doctor also states the appellant’s conditions should
be categorized as a longterm disability. The advocate notes the doctor indicated the appellant continues to use
medication that interferes with his ability to perform daily living activities and his medical condition is
complicated by the development of emotional disturbances that include depression and anxiety, the severity of
which is being closely monitored.

The advocate took issue with the comments of the ministry with regard to the doctor’s report wherein he
described the appellant’s conditions at the moderate to severe level and progressively worsening. The
ministry stated that the “limitations are deemed to fall within the moderate, not severe range of impairment
which is also consistent with the narrative provided by your physician”. The advocate refutes the ministry’s
conclusions, stating that the appellant did not have access to a social worker or occupational therapist to
interpret the impact of his condition on his daily living activities and that is why the doctor was unwilling to and
unable to comment at length on these matters. The advocate notes that the doctor’s narrative not only uses
the word severe but goes on to note that the impairments, which describe three progressive and permanent
conditions, severely affect both mobility and quality of life.

She insists that the doctor offered the range of qualification in order to properly describe the three diagnoses
being degenerative disc disease, osteoarthritis of the right hip and knee and bilateral presbycusis. All of these
ailments can fall within the severe range of impairment and are thus disabling conditions, therefore the fact
that all three combined are described as “moderate to severe” does not indicate a moderate rather than a
severe impairment or lack of disability.

The advocate also drew the attention of the ministry to the BC Interpretation Act, section 8, which states:
“Every enactment must be construed as being remedial and must be given such fair, large and liberal
construction and interpretation and best insures the attainment of its objects.” She also quotes section 13 of
the same Act, which states: "An expression used in a regulation has the same meaning as in the enactment
authorizing the regulation.”

The advocate submits that the object of the EAPWD Act and Regulations are to provide disability assistance to
as many qualifying BC residents as possible in order to help them improve their lives, capacities and self-
worth, and the information provided by the doctor, the appellant and his witness is more than adequate to
determine the appellant is entitled to be defined as a person with disabilities.

The advocate summed up the appellant’s situation by stating the documentation on file, together with the
documents submitted at the hearing confirm that the combination of limited physical mobility and limited
cognitive, social and emotional skills indicated by the doctor directly and significantly restrict the appellant’s
ability to perform his daily living activities periodically and for extended periods. Also, the doctor determined the
appellant’s condition to be a severe impairment and that this impairment is both permanent and progressively
worsening. As such the appellant satisfies the criteria to be met in the EAPWD Act, sections 2(2) and 2(3).

The Ministry did not take issue with any of the points of the advocate’s argument on behalf of the appellant..
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