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PART C - DECISION UNDER APPEAL

(State the reconsideration'<lecision)

The decision under appeal is the ministry's reconsideration decision dated April 28, 2009 which held
that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment and
Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD). The
ministry found that the appellant met the age requirement and that her impairment is likely to continue
for at least 2 years. However, the ministry was not satisfied that the appellant has a severe physical
or mental impairment, that the appellant's daily living activities (DLA) are, in the opinion of a
prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods or that the appellant requires an assistive device, the services of an assistance
animal, or significant help or supervision from another person with DLAthat are significantly
restricted.

PART D - RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), section 2
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PARTE - SUMMARY OF FACTS
Please set out the facts as detennined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:
(a) the infonnation and records that were before the minister when the decision was being made, and
(b) oral or written testimony in support of the infonnation and records referred to in paragraph (a).

The evidence before the ministry at the time of reconsideration was comprised of:
. March 27, 2006 bone scan results indicating mild degenerative change in the lumbar spine

with no significant focal finding in the thoracic spine, arthropathy in both shoulders and both
knees, and probable arthropathy in left SI joint;

. results of a July 21, 2006 scan indicating moderate to severe disc height loss at C5-C6 and
minimal disc height loss at C4-C5 and C6-C7;. results from an August 2006 biopsy of GE junction indicating "chronic inflammation";

. an operative report respecting an upper GI endoscopy performed on August 10, 2006 -
"seems to have gastroesophageal reflux disease" (treatment and follow-up prescribed) and a
consult letters from the surgeon dated August 16 and 29, 2006 confirming the diagnosis of
reflux esophagitis and noting that "symptoms seem to have partially improved as she does not
seem to have any reflux symptoms anymore";

. results from a May 20,2008 ultrasound - "normal exam to the extent the kidneys are
visualized";

. a report from a December 16, 2008 lumbar spine L1 to S1 scan indicating multilevel
degenerative changes with the most pronounced at L3-4 ''which can be considered severe
based on this CT";

. a PWD application; and

. a letter dated April 15, 2009 from the same physician who completed the Physician and
Assessor Report portions of the PWD application.

In the Physician Report dated February 11, 2009, the appellant's general practitioner of 4 years
diagnoses the appellant with severe osteoarthritis of the spine, fibromyaligia, diabetes, GERD,
hypertension/CAD, and severe degenerative disc disease. Additionally, he writes that "her pain is so
severe she is unable to complete simple [DLA)" and that "she gets chest pain regularly due to anxiety
and CAD". Respecting 'Functional Skills', the appellant is able to walk 2-4 blocks unaided, climb no
stairs unaided (uses hand rails), can lift 5-15 Ibs, remain seated less than 1 hour, and has significant
cognitive and emotional function deficits in 5 of 11 specified areas.

In the Assessor Report, respecting 'Mobility and Physical Ability', the appellant is independent
walking indoors and standing (needs to rest against rail if stands long), lifting and carrying/holding
require periodic assistance, hand rails are required to climb stairs, and walking outdoors takes
significantly longer due to shortness of breath and musculoskeletal pain. Although a diagnosis of a
mental impairment or brain injury is not made, the assessor reports a major impact in 2/14 aspects of
cognitive and emotional functioning, a moderate impact in 6/14 aspects, a minimal impact in 1/14
aspects and no impact in the remaining 5 aspects ("patient i frustration with her condition"). The
appellant is independent with 16 of 28 listed DLA(the social functioning DLA section for applicants
with a mental impairment was not completed), requires periodic assistance for 1 (using transit
schedules), uses an assistive device for 2 (transfers in/out of bed and on/off of chair), and takes
significantly longer with the remaining 9 DLA. Assistance is provided by family and the appellant uses
handles for bathing and hand rails for climbing stairs.
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In the April15, 2009 letter, the appellant's physician writes that the appellant is "unable to do basic
housework" or open jars, that it takes her about 2-3 days to clean a 350 sq ft apartment, and that she
requires the daily help of familymembers (shopping and food preparation are specifically mentioned).
He reports that the pain due to fibromyalgia and osteoarthritis is constant and that as a result of back
pain the appellant is unable to stand for longer than 1 hour at a time and that it "is a significant
impairment ifsomeone is unable to do any other physical activityand then ifshe is trying to do any
sedentary work, she is unable to sit for more than [an] hour".

At the hearing, the ministry reviewed the legislative criteria for designation as a PWD and the reasons
for the ministry's decision stating that the physician did not provide enough detail regarding the
amount of assistance the appellant requires with DLA.The ministrysubmitted that the legislation was
correctly and fairlyapplied.

At the hearing, the appellant stated that the medical evidence establishes that she has a severe
physical impairment, she is in constant pain from her neck down through her spine due to bulging
discs, and that poor circulation leaves her legs purple ifshe stands too long. She stated that she
receives help from familyand friends to manage.
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PART F - REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue under appeal is whether the ministry reasonably concluded that the appellant does not
have a severe physical or mental impairment and that her DLA are not, in the opinion of a prescribed
professional, directly and significantly restricted either continuously or periodically for extended
periods, and that the appellant does not require help to perform DLA. The ministry determined that
the age requirement had been met and that the appellant has an impairment that will last for 2 years.

The criteria for being designated as a person with disabilities (PWD) are set out in section 2 of the
EAPWDA. The minister may designate a person as a PWD when the following requirements are met.
Pursuant to section 2(2) the applicant must have reached the age of 18 and the minister must be
satisfied that the person has a severe mental or physical impairment. Under section 2(2)(a) the
impairment must be likely, in the opinion of a medical practitioner, to continue for at least 2 years.
Section 2(2)(b)(i) requires that the impairment, in the opinion of a prescribed professional, directly
and significantly restricts the person's ability to perform daily living activities (DLA) either continuously
or periodically for extended periods. Section 2(2)(b)(ii) states that as a result of those restrictions the
person must require help to perform DLA. Section 2(3)(b) of the EAPWDA states that a person
requires help in relation to a DLA if the person requires an assistive device, the significant help or
supervision of another person, or the services of an assistance animal.

Section 2(1)(a) ofthe EAPWDR defines DLA for a person who has a severe physical or mental
impairment as preparing own meals, managing personal finances, shopping for personal needs,
using public or personal transportation, performing housework to keep one's residence in acceptable
sanitary condition, moving about indoors and outdoors, performing personal hygiene and self care
and managing personal medication. Section 2(1)(b) adds two additional activities for a person with a
severe mental impairment: making decisions about personal activities, care or finances; and, relating
to, communicating or interacting with others effectively.

The ministry's position is that the appellant is not eligible for designation as a PWD because the
evidence does not establish the existence of a severe physical or mental impairment that, in the
opinion of a prescribed professional, directly and significantly restricts DLA or necessitates help with
DLA.

The appellant's position is that she meets the criteria for designation as a PWD because the PWD
application and other medical documentation establish that she has a severe impairment that directly
and significantly restricts her ability to perform DLA continuously and that she requires the significant
assistance of other people with DLA.

In considering whether the ministry reasonably determined that the appellant does not have a severe
mental impairment, the panel finds that the evidence of the appellant's physician is that the appellant
experiences anxiety and that some aspects of 'cognitive and emotional functioning' are impacted due
to frustration with her condition, but that a mental impairment is not diagnosed. The panel finds that
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