PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the Ministry’s Reconsideration Decision dated 2009 May 14
which denied the appellant’s request to be designated as a Person With Disabilities (PWD).
The decision stated that the appellant must meet five criteria as set out in the legislation. The
Ministry was not satisfied that the appellant met all the criteria. Specifically, the Ministry found
that:
o the appellant meets the age criterion
» a medical practitioner has confirmed that the appellant’s impairment is likely to
continue for at least two years.
The Ministry’s decision also stated that:
« it is not satisfied that the appellant has a severe physical or mental impairment
« the appellant’s prescribed professional does not confirm that the appellant’s
impairment directly or significantly restricts her ability to perform daily living activities
either continuously or for extended periods.
e the appellant's prescribed professional does not confirm that she requires help to
perform her daily living activities as a result of direct and significant restrictions

PART D - RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance For Persons With Disabilities Act (EAPWD), Section 2
Employment and Assistance For Persons With Disabilities Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the
Employment and Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the Ministry at Reconsideration was:

the appellant's Request for Reconsideration application dated 2009 May04

a letter from the appellants’ physician dated Apr 22/09

a letter from the appellant's daughter dated April 20, 2009

the appellant's PWD application dated 2009/02/25

a Physician’s Report completed by the appellant’s physician dated 2009/02/25
an Assessor's Report completed by the appellant’s physician dated 2009/02/25

The Employment and Assistance PWD Act Section 2 (2) states that the Minister may designate
a person who has reached 18 years of age PWD if the person has a severe mental or physical
impairment that
(a) in the opinion of a medical practitioner is likely to continue for at least 2 years, and
(b) in the opinion of a prescribed professional
(i) directly and significantly restricts the person's ability to perform
daily living activities either continuously, or periodically for extended periods, and
(i) as a result of those restrictions, the person requires help to perform those activities.
Section 2 (3) states that
(a) a person who has a severe mental impairment includes a person with a mental
disorder, and
(b) a person requires help in relation to a daily living activity if, in order to
perform it, the person requires
(i) an assistive device
(ii) the significant help or supervision of another person
(iif) the services of an assistive animal

In its Reconsideration Decision, the Ministry stated that the appellant must meet five criteria
listed in the EAPWD Act. The decision stated that:

1. the appellant met the age criterion; and,

2. a medical practitioner has confirmed that her condition was likely to continue for at least
two years.

3. the Ministry is not satisfied that the appellant has a severe physical or mental
impairment as:

o the appellant’s physician describes the severity of the medical conditions and
subsequent impairment as moderate to severe pain that refrain her from doing
repetitive work as well standing/sitting for long periods or lifting/carrying heavy loads

» the physician reports that the appellant is able to independently walk, stair climb,
stand with only periodic help required to lift/carry/hold

o the physician states that it is difficult to determine whether the appellant is severely
physically disabled

e no assistive devices are routinely used for a physical impairment
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e there is no diagnosis of a mental health condition.

4. the appellant’s prescribed professional does not confirm that the appellant’s impairment
directly or significantly restricts her ability to perform daily living activities either
continuously or for extended periods; and:

« the physician reports no restriction to 7 of 10 activities of daily living, the majority of
daily living activities are performed independently and; while periodic help is require_d
for laundry, carrying purchases home, food prep, cooking, safe storage of food, basic
housekeeping and using public transit; no explanation of the frequency of the
assistance or duration of the assistance is provided

« the physician indicates some daily living activities may take longer to perform
depending on symptomatology but the Ministry is unable to determine the
significance of this in relation to continuous or periodic restriction

5. the appellant's physician does not confirm that, as a result of direct and significant
restrictions, the appellant requires help to perform daily living activities.

At the hearing, the appellant’s representative provided the panel with a written and oral
submission. The representative opined that the appellant met all of the requirements for PWD
designation and asked the panel to consider the following points:
« in the Physician’s Report, the physician has diagnosed Degenerative Disk Disease and
he states that pain restricts the appellant’s ability to sit, stand, lift and carry
« in his letter of Apr 22/09, the appellant’s physician reports diffuse body pain affecting
ankles, knees, back and hands, carpal tunnel syndrome affecting both wrists,
headaches and dizziness, hypertension and a reflux condition
e the appellant receives a diabetic supplement from the Ministry
¢ that, while the physician has emphasized back conditions, there is much more to the
appellant’'s medical condition.

The Appellant, through her representative submitted a note from the appellant’s physician
recommending that the appellant should be on a sodium restricted diet. The Ministry advised
that it had no objection to the note being admitted as evidence. The panel reviewed the note
and concluded that it is medical evidence in support of the evidence in front of the Ministry at
Reconsideration and, accordingly, the panel determined that the note could be accepted as
evidence under Section 22(4) of the EAA.

The appellant’s representative also stated that, although the physician’s comments state that it
is “difficult to determine” if the appellant has severe impairment, the information provided by

the physician confirms that there is a severe impairment. The representative pointed out that
the physician noted that the appellant:

cannot walk more than 2 blocks

cannot lift more than 2 kilos

can remain seated for less than an hour

is constantly restricted by one or more medical conditions

has become very restricted in her daily living activities

takes significantly longer than normal to complete her activities
requires significant help from other people with her daily living activities.

e O & o o o @

EIA102(05/06/17)




The representative went on to say that it appears that the physician did not pay sufficient
attention to some of the questions in the Physician’s Report, the Assessor’s Report and his
letter but the totality of the physician’s comments confirm that the appellant meets the
requirements for PWD designation.

The Ministry stated that it was not disputing the physician’s diagnosis but that the physician’s
information does not confirm that the appellant meets the requirements of the legislation. The
physician’s comments that it is difficult to determine if the appellant has a severe physical
impairment show that there is no confirmation as required by the legislation from a prescribed
professional that the appellant has a severe physical impairment. The Ministry also stated that
the Physician’s Report and Assessor’'s Report show that the appellant is able to perform the
majority of her daily living activities independently. Accordingly, the Ministry stated that its
position is, as stated in the reconsideration decision, that the appellant does not meet all of the
requirements specified in the legislation.

The panel reviewed the evidence and finds the following facts:

o the appellant’s physician confirmed that the appellant suffers from a number of medical
conditions and symptoms including moderate to severe pains in her lower back, disc
degeneration, hypertension, dizziness, headaches, carpal tunnel syndrome and reflux
condition

» the physician’s statement that it is difficult to determine if the appellant has a severe
physical impairment, is evidence that he has not confirmed that she has a severe
physical impairment

» the physician, in his letter, confirms that the appellant is constantly restricted by her
medical conditions

 the physician, in his letter, confirms that the appellant has become very restricted in her
daily living activities

« the physician, in his letter, confirms that the appellant requires the significant help of
another person with her daily living activities

» the Physician’s Report shows that the daily living activities that are restricted are meal
preparation, basic housework and daily shopping

» the Physician’s Report shows that there is no restriction to the daily living activities of
personal self care, management of medications, mobility inside and outside the home,
use of transportation and management of finances

* the Assessor's Report shows that the appellant is independent in the daily living
activities of personal care, paying rent and bills and medications

» the Assessor's Report shows that the appellant requires periodic assistance from
another person in the daily living activities of basic housekeeping, shopping (carrying
purchases home), meals and transportation.
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