
PART C - DECISION UNDER APPEAL

This appeal is to determine the reasonableness of the ministry's decision to, upon reconsideration,
denythe appellanta PWD(PersonsWith Disabilities)designationon the 19th December,2008. The
ministry's original decision found the appellant ineligible because she does not meet the criteria: she
does not have a severe mental or physical impairment, her impairment does not significantly restrict
either continuously or periodically for extended periods her ability to perform daily living activities, and
she does not require the significant help or supervision of another person to perform daily living
activities restricted by her impairment.

PART D - RELEVANT LEGISLATION

(State the relevant Legislationconsidered)

The Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2

The Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Before the hearing started, the ministry representative said he felt he must object to the use of the
appellant's daughter as an interpreter, explaining a third-party interpreter is always preferred and that
the ministry would have paid for one if asked. The appellant's advocate pointed out that she had
requested a third-party interpreter but had been told one was not available and that the daughter
would be acceptable. The ministry rep said he felt that. in the circumstances, the daughter would be
an acceptable interpreter.

The panel briefly adjourned but agreed to proceed with the assistance of the daughter, having noted
the ministry's objection.

The evidence from the appeal documents shows that:
1. The appellant is over 18 years old.
2. The appellant's doctor states her condition is likely to continue for at least two years.
3. The appellant's doctor indicates she can walk two to four blocks unaided, climb five+ stairs

unaided, stand independently, lift five to 15 pounds (son carries heavy things), and remain seated
without limitation. Her doctor notes she "spends most of her life within the home. She is limited by
ill-defined physical symptoms of chronic widespread [musculoskeletal] pain. More recently she
appears to be suffering from cognitive impairment - unable to manage old recipes, unable to learn
info for citizenship exam. She seems unable to learn or retain new material. She may have a
somatoform disorder." Her doctor continues that she "appears to have some cognitive impairment
that is difficult to identify because of language and literacy issues. More recently she has become
less capable of cooking and basic housework... . I have found her to appear quite depressed-
probably with a somatoform disorder perhaps exacerbated by a [post traumatic stress disorder]. . - - .. .. .

4. The appellant's doctor states: "Patient would not be capable of living alone. Family report she
would be unable to bank, budget or pay rent." He indicates that the appellant needs periodic
support or supervision with developing and maintaining relationships, dealing with unexpected
demands and seeking assistance from others as well as having only marginal functioning with both
her immediate and extended social networks. In his assessor's report, the appellant's doctor says
she needs periodic help with laundry, cooking, taking medications as directed and safe storage of
same (husband manages), continuous help with food preparation (limited by back and chest pain),
filling prescriptions, using public transit (couldn't read schedules) and using transit schedules,
shopping (has always been done by family, because fatigued from effort of going there, language
and literacy prevents shopping) and is presently entirely unable to shop. The doctor says she is
independent in all areas of personal care and is independent in basic housekeeping. However,
both her husband and daughter noted at the hearing that she tires very easily and many days
cannot even do minimal housekeeping chores. The appellant explained through the interpreter that
her pain is "like being hit in the stomach" and is in front and in her back. The daughter said she
can tell when her mother's pain gets bad because she has to lie down "...and she is sweating and
usually swollen all over." The appellant said she has never been perfectly healthy and has suffered
from a problem with swallowing since she was three years old. She said she might be "stable - not
too sick" for about one week in a month. Her husband said he has been to the hospital with her "so
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5.

many times" and said she ended up in hospital recently with a severe swallowing problem that was
so bad she could barely breathe when she ran out of her medication. The daughter noted her
mother has difficulty going up and down stairs for laundry, that vacuuming is usually too tiring for
her as is washing dishes, and that "cooking is a big hassle for her - she'll tell us what to do but
can't often do it herself anymore."

The appellant's doctor says she is cared for by her disabled husband and her children. The
daughter/interpreter said she herself is not living at home but has a brother as well as two younger
sisters living at home. She said she has a daughter of her own, goes to school and works but
otherwise spends most of the rest of her time helping her mother. The appellant's doctor, in his
physician's report, states: "I have no doubt she is completely disabled although whether this is
cognitive or psychiatric is unclear." The appellant is illiterate.

The ministry notes, in the appeal documents, that: "Although [the appellant has] some limitations to
functional skills, [she is] mostly independent with mobility and physical abilities, and the limitations
are considered to fall within the moderate, not severe, range of impairment." The ministry went on
to say that "[English as a second language] issues are not considered a direct restriction in the
ability to perform daily living activities.

The ministry rep-said the appellant's documentation is not as thorough or complete as it could be and,
based on this information, the ministry was reasonable in its decision.

ATTACH EXTRA PAGES IF NECESSARY
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PART F - REASONS FOR PANEL DECISION

EAPWDASections2(2) and 2(3) list five criteriathat mustbe metfor approvalfor the PWD(Persons
With Disabilities)designation.

5.

The appellant must be at least 18 years of age,
the appellant's impairment, in the opinion of a medical practitioner, is likely to continue for at

least two years,
the ministry must be satisfied that the appellant has a severe mental or physical impairment

that, in the opinion of a prescribed professional:
directly and significantly restricts the appellant's daily living activities either continuously or

periodically for extended periods,
and that, as a result of the restricted daily living activities, the appellant requires the significant

help or supervision of another person, the use of an assistive device, or the services of an
assistance animal.

1.
2.

3.

4.

The ministry concedes items 1 (age requirement) and 2 (impairment lasting at least two years). Thus,
the issues in this appeal are those from items 3 (whether she has a severe physical or mental
impairment), 4 (whether the impairments significantly restrict the prescribed daily living activities), and
5 (whether she requires the significant help or supervision of another person).

While the appellant's doctor (a prescribed professional) lists several capabilities - she can walk two to
four blocks unaided, climb five+ stairs unaided, stand independently, lift five to 15 pounds (son carries
heavy things), and remain seated without limitation - he also lists many restrictions, clearly stating:
she "spends most of her life within the home. She is limited by ill-defined physical symptoms of
chronic widespread [musculoskeletal] pain. More recently she appears to be suffering from cognitive
impairment - unable to manage old recipes, unable to learn info for citizenship exam. She seems
unable to learn or retain new material. She may have a somatoform disorder." Further, he adds:
"Patient would not be capable of living alone," and "I have no doubt she is completely disabled
although whether this is cognitive or psychiatric is unclear." Thus the panel finds the prescribed
professional has shown the appellant to have a severe physical - and possibly mental - disability,
and therefore item 3 above is satisfied.

Further verbal information during the hearing from the appellant, and her husband and daughter - as
noted in items 4 and 5 in Section E above - supported the doctor's assessments concerning the
difficulties she encounters performing her daily living activities, quite apart from the difficulties
exacerbated by her lack of English. Thus the panel finds item 4 above is satisfied.

The panel also finds that the appellant, as a result of her impairments - and as noted by her doctor in
hisassessor'sreport("Patientwouldnot be capableof livingalone.")andas thedoctorclearlystates
that she is cared for by her disabled husband and her children - the panelfindsshe needsand
receives significant help to perform prescribed daily living activities, thus satisfying item 5 above.

The panel finds the ministry's decision in this case was not reasonably supported by the evidence, nor
was it a reasonable application of the legislation in the circumstances of the appellant and therefore
rescinds the ministry's decision
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