PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the Ministry’s Reconsideration Decision dated June 5, 2009, which held
that the Appellant does not meet the legislative criteria for designation as a Person with Disabilities
(PWD). Of the five legislative criteria, the Ministry found that the Appellant met two, the age
requirement and the requirement that a medical practitioner confirm that the impairment is likely to
last for at least 2 years. The Ministry found that the Appellant does not have a severe mental or
physical impairment, that his impairment does not directly and significantly restrict his ability to
perform daily living activities (DLA’s), either continuously or periodically for extended periods, and
that, as a result of those restrictions, he requires help to perform DLA’s.

PART D - RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA) Section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR) Section 2
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PART E — SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

Information before the Ministry at Reconsideration included:

- the Appellant’'s Persons with Disabilities Designation Application, with attachments, dated
February 27, 2009

- a questionnaire completed by a prescribed professional, dated May 28, 2009

- the Appellant's Request for Reconsideration dated May 6, 2009

At the hearing the Appellant, through his representative, submitted a copy of his submission to the
Panel which was admitted for reference under Section 22(4), Employment and Assistance Act.

The Appellant submitted a copy of a questionnaire completed by a prescribed professional, a nurse
practitioner, dated July 7, 2009 which was admitted by the Panel under Section 22(4), Employment
and Assistance Act as evidence in support of the information that was before the Ministry at
Reconsideration. The Ministry had no objection to the admission of this evidence.

The written information admitted by the Panel states that the Appellant has severe osteoarthritis of
the right knee and cervical spine that is a severe physical impairment and limits his mobility without
the use of a cane. The prescribed professional states that it takes the Appellant significantly longer to
accomplish daily living activities (DLA’s) and that he is never without pain. - In the information
provided at Reconsideration, the nurse practitioner stated that the Appellant was diagnosed with
cervical spondylosis which causes chronic neck pain. She indicated that the Appellant is restricted in
6 out of 20 DLA's and takes 3 or 4 times longer than typical to perform them.

At the hearing the Appellant advised that he is a recipient of income assistance. He applied for
designation as a PWD with a form that had been completed by his physician, and then he changed
doctors. A nurse practitioner provided the information that was submitted with his Request for
Reconsideration. The Appellant stated that he lives in a motor home with another person who does
the cooking, cleaning, housework and carries things for him. He also stated that he now uses
painkillers which provide some relief.

The Appellant pointed out that in the Reconsideration Decision the Ministry stated that they had given
precedence to the information provided by the physician in the original application over the
information provided by the nurse practitioner in the Request for Reconsideration. The Appellant
stated that he had a longer relationship with the physician, but the nurse practitioner’s information is

more thorough. In addition, he stated that the physician completed the Assessor section of the PWD
application in his absence.

The _Ministry responded that that they weighted the physician’s information in the Appellant's original
application more heavily than that of the nurse practitioner in the supplementary information because
the physician had known him longer and had access medical reports and clinical assessments.
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The Ministry advised that in the material provided by the nurse practitioner at Reconsideration, there
is no indication of whether DLA’s are restricted periodically or continuously. The limitations listed are
not severe. There was also no indication of the Appellant requiring significant assistance in
performing DLA’s. The limitations listed by the physician in the original application are moderate, and
the Appellant is listed as independent in the performance of the majority of DLA’s. The Ministry
therefore concluded that the Appellant does not have a severe impairment and is not directly and
significantly restricted in the performance of DLA’s to the extent that he requires significant help to
perform them.
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue in this appeal is whether the Ministry reasonably concluded that the Appellant does not
meet the legislative criteria for designation as a Person with Disabilities.

Sections 2(2) and 2(3) of the EAPWDA list the criteria that an applicant who has reached 18 years of
age must meet for the ministry to designate him/her as a PWD. The ministry must be satisfied that a
person has a severe mental or physical impairment that:

a) pursuant to s. 2(2)(a) in the opinion of a medical practitioner is likely to continue for at least 2
years;

b) pursuant to s. 2(2)(b) in the opinion of a prescribed professional: (i) directly and significantly
restricts the person’s ability to perform daily living activities (DLAs), either continuously or
periodically for extended periods; and, (ii) as a result of those restrictions, the person requires
help to perform those activities; and,

c) pursuant to s. 2(3)(b) the help required may be in the form of (i) an assistive device; (ii) the
significant help or supervision of another person; or, (jii) the services of an assistance animal.

S. 2(1)(a) of the EAPWDR lists the DLAs pertaining to those with severe physical and mental
impairment. These include meal preparation, managing personal finances, shopping for personal
needs, using public or personal transportation facilities, performing basic housework, mobility indoors
and outdoors, performing personal hygiene and self-care, and managing personal medication. S.
2(1)(b) of the EAPWDR lists the additional DLAs pertaining to those with a severe mental impairment
and includes making decisions about personal activities, care or finances; and ability to relate to,
communicate, or interact with others effectively.  S. 2(2) of the EAPWDR lists the prescribed
professionals referred to in s. 2(2)(b) of the EAPWDA.

The Appellant’s position is that he meets the criteria for designation as a PWD. His physician and
assessor, especially in the supplementary information admitted by the Panel, have provided sufficient
information to show that he has a severe impairment that significantly restricts his ability to perform
daily living activities and that he requires help to perform them from an assistive device and another
person. He stated that he meets the requirements to be designated as a PWD.

The Ministry’s position is that they gave more weight to the Appellant’s physician’s report than to that
of his nurse practitioner because the physician had known him longer and had access to medical
records. The Appellant’'s physician reported that the Appellant is independent in performing many
DLA’s, and he did not confirm that the Appellant's impairment is severe. In addition, the physician’s
report did not confirm that the Appellant requires significant assistance to perform DLA’s. As a result,
the Appellant did not meet the legislative criteria for designation as a PWD.

The Ministry found that the Appellant is over 18, therefore he meets the age requirement of section

2(2) of the EAPWDA, and his physician has confirmed that his impairment is likely to last at least 2
years.

With respect to a severe impairment, the Appellant’s physician did not include any mental disorder
among the diagnoses listed, and referred to his depression, anxiety and difficulty concentrating as
caused by physical problems and pain. Therefore the Panel finds that the Ministry’s determination
that the Appellant does not have a severe mental impairment was reasonable.
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