. PART C - DECISION UNDER APPEAL

| The Ministry accepted that the Appellant is over eighteen (18) years of age and that the Appellant's medical -
| practitioner has confirmed that the Appellant has an impairment that is likely to continue fortwo (2) years or
- | more. The Ministry is not satisfied that the Appellant has a severe physical or mental impairment. The T
.| Ministry concludes that the Appellant's prescribed professional has not confirmed that this impairment directly - | -

.- -1 and significantly restricts the Appellant’s ability to perform his daily living activities (DLA) either continuouslyor | .
- | periodically for extended periods of time. The Ministry also concludes, based on the information of the RS i ek
‘prescribed professional, that the Appellant as a resuit of significant and direct restrictions does not require help
to perform daily living activities from an assistive device, an assistance animal, or with the significanthelfpor | .
~~|'supervision from another person. ' : : ' _

.....

S PART D - RELEVANT LEGISLATION

| Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2 |
o Employmentand Assistance for Persons with Disabilities Regulations (EAPWDR), Section 2

3 The Decision under Appeal is the Ministry's Reconsideration Decision dated January 13, 2010 which denied t b
| the Appellant Persons With Disabilities status. | o

| The Ministry finds that the Appeliant is ot eligible for Persons With Disabilities designation, as all of the
| legisiative criteria have not been met. = . |




.| _PART E - SUMMARY OF FACTS

* | 2007. The Physician’s Report indicates the Appellant suffers severe pain similar to a knife into the back and

* | of pain does not match up to objective dinical findings”.

'ﬁ:e evudenee before the Panel was provided in part in the Appeal Récord and in part through the oral testimony of the
‘Appeilant, a witness and the Ministry, which was admitted pursuant to Section 22 (4) of the EAA. _ i

15 TheAppeaI Record as part of the evidence were copies of the following documents:

1. Notice of Appeal to the Employment and Assistance Appeal Tribunal signed by the Appeltant January 20, 2010. " -

2. Release of Information form signed by the Appeliant January 20, 2010. CoE

3. Ministry’s Reconsideration Decision dated January 13, 2010. o : ' SN

4. Employment and Assistance Request for Reconsideration form signed by the Ministry December 7, 2009and = | -
.. signed by the Appeliant December 14, 2009. ' C B .
S. Letter from locai advocacy office to the Appellant's prescribed professional dated December 14, 2009, requesting
6
7
8
9.

additional information on Appelilant's condition and completed by the prescribed professional December 18, 2m
Local pharmacy’s personal medication history of the Appellant. ’ LR
Ministry’s letter dated November 26, 2009 denying the Appellant’s designation as a PWD.
- Persons with Disabilities Designation Application (PWDDA) signed by the Applicant July 17, 2009.
PWDAA - Physician Report dated August 20, 2009. '
10. PWDAA - Assessor Report dated August 20, 2009.

The Appellant’s advocate provided the following document at the Appeal Hearing:
o * - PWD eligibility criteria: Judicial Review set standards.

| This document summarizes the Supreme Court of BC decision number 2009 BCSG 1461 Judicial Review of an EAPWE |
| Employment and Assistance Appeal Tribunal hearing decision. : ) - 4 B

The Ministry objected to this evidence by stating that this decision is not a precedent setting decision: and on;yis [{f;
plicable to that decision. The Panel after considering the evidence admitted it into the hearing pursuant to section 24|

Appellant is over eighteen (18) years of age and the Appeliant's medical practit has confiried that the |
| impairment is likely to continue for a prescribed period of two (2) years or more. The physician's repolt |
| indicates the Appellant suffers from degenerative disc disease since 1997 and anxiety and depression since |

| becomes totally immobile when he gets pain incidents which can last a few days or weeks and that the pairis |
.| chronic in nature. The Appellant also suffers from secondary depression and anxiety due to the back pai |
| which creates significant deficits with - cognitive and emotional .functioning. These deficits , 1nw:dg i
| gonsciousness, planning, organizing, sequencing, calculating , judgement, memory, emotional di i &

| The evidence provided by the Appellant as well as his Persons With Disabiliies Application confirmed the | -

. motivation and attention or sustained concentration problems. The physician notes that these symptomsm bot

- | the Appellant's subjective experience. The physician states that the Appellant can walk unaided 2 1o 4 blocks;
.| canclimb 2to5 steps unaided, is limited to lifing under 2 kg, can remain seated less that 1 hour, and hgs | =
.| difficulties in communicating because of a cognitive problem. The Physician also comments “Subjective aspeet | -

| The Appeliant's physician also completed the initial Assessor's Report indicating that the Appellant lives alone. | .
.| The Assessor indicates that the Appeliant in addition to back pain and anxiety and depression alsohasa| .
| condition in his right hand, which affects his ability to communicate rated as poor by writing. BT R

| His abifities to communicate such as speaking and reading are rated as good but writing is poor due to pain ﬁ ‘

~ |righthand.




l

| and uses assistive device to climb stairs and standing.
memory, motivation, motor activity, language and other

ologist.

? appropnauy with others and continuous suppo

e Y

- -also impacts his relationship with his immediate social.

or an assistance animal. -

and requcres 40mg of Oxicodin, 4mg hydromorphine, 1

Uﬂder Mobility and Physical Ability, the Assessor's Rep e ~dicates that the App ,‘ oS
1| areas but takes considerably longer walking indoors, outdoors and carmying and holding. The Appeliant req
| periodic assistance from another person in carrying and holding, lifting is restricted to lifting items under 5 b

| Under the section Cognitive and Emofional Functioning, the Assessor has indicated that the Appeliant suffess |
- | from a moderate impact in ten (10) areas of his cognitive and emotional functioning which includes his body |
functions, emotions, insight and judgement, attention-concentration, executive planning and orgamzmg i

minimal impact, the Assessor indicates that the Appellant’s' consciousness and impulse control are af
but the areas of psychotic symptoms and other neuropsychological problems have no impact. The As: ess
riotes that the Appellant suffers from depression and anxiety which affects the area above as indicated by t

" himself and no medication for any of these symptoms has been prescribed or a referral o

| The. Assessor has indicated that under DLA, the Appellant is independent in all personal care, basi |

housekeeping shopping meals, paying rent and bills, looking after his medications except tr

[ however the Appellant takes significantly longer that typical for dressing, grooming, bathing, toile
transferring infout of bed, transferring in/out of chairs, laundry, basic housekeeping, going to and from st

cafrying purchases home if under 5 Ibs., food preparation, cooking, banking, filing/refilling prescription

t, requires periodic supportsupervision with i aracti
rYsupervision in being able to develop and mai
and able to deal appropriately with unexpected demands. The Appellant's mental i

[ disruptive and that he is marginally function in extended social networks.

| The Assessor indicates that the Appeliant receives assistance required for Daily Living Activities (DLA) frosh
| friends and family, but has not indicated that he receives any assistance through the use of assistive devw

In response to the questions asked by the Appellant's Advocate in the letter dated December 14, 2009 and
.- |'signed by the Appellant’s physician December 12, 2008, the physician agrees that when the Appeifant is to
| immobilized when he gets pain — pain that can last few days to weeks, he is unabie to perform any of th
"DLA’s such as dressing, laundry, basic housework, shopping, carrying groceries, preparing or cooking me
banking, leaving his home or get in or out of his car. The Appeliant’s pain level ranges on a scale of 6 -10,
eing the least amount and 10+, and that 50% of the time the pain level is 8 and 30% of the time at 10%:

However the physician notes that his agreement is based on what the Appeliant has said and that he has not

.| The Appellant's Advocate in her testimony provided the additional information that the

emotional or mental problems. In the ¢

network because his major withdrawals are vesy




|

e activities take considerably longer that a normat

the original PWD application. The
mrﬂ'sem part.of the province where

Anppeﬂaﬂtbehg unable to perform DLA'’s when he had

Thess eprodes, he is Unable to get off the couch. He is unabie to perform any DLA’s such as dressing himself, »
susework, bathing and preparing food. In fact unless he gets help from friends or family, he eats very fittle. On a good -

not pain free, but is able to perform some DLA'

exaict problem. The Appeliant stated that his physician's never discussed with him many of the questions and answ
Appellant also advised that he had recently moved back to the community from
he had lived for a while, because he was not able to access the medical help he.

time because his pain becomes severe. As a result, she mostly sees him at his home.

 provided no evidence in addition to that provided by the Appellant and the Ministry restated its.

 confirm that the Appellant has a severe physical or mental impairment which directly and significantly: e
e Appelfant’s ability to perform DLA either continuously or periodically for extended periods of time or that :
a resuit of direct and sagnlﬁcant restrictions that he requires help to perfonn daily living activities.

prescribed in addition to painkiliers, Mirtazzapine, a medication to treat major depression and Lorazepam for anxiety. in
| the reply to the Advocate'’s letter on December 18, 2009, the doctor states in answer to the question regarding the

pe bad days, “based on what the patient tell us, | would agree- not
wilnessed”. The panel finds that the doctor is questioning the Appeliant's description of how his condition affects his.

when he had bad days, yet he states in the Physician's Report that the Appelant is totally incapacitated when he

person.

s such a dressing himself, preparing meals, and bathing, but ¢




PART F - REASONS FOR PANEL DECISION

The issue on appeal is whether the Ministry’s decision to deny the Appeliant Persons with Disabilities status on this bass

“The Ministry has taken the position that the Appeliant has met the age requirement; his medical practitioner confirms 1
his impairment is likely to continue for at least two (2) years. However the Ministry states that in their view a prescribed
mtatdoesnotwnﬁmthattheAppeuanthas;asevem'physicalormentalmpamutandmmews :
npairments does not directly or significantly restrict his. ability to perform daily living activities either continuously or
,for,extenedm,peﬁodsoftimandaprescﬁbedpmfessionaldoes'nmconﬁrmthatasaresu&ofdﬁadaﬁs'

#ficant restrictions the Appeliant requires help to perform daily living activities,
er the EAPWDA, Section 62 it states that: . o ,

(&) Persons with Disabilities Designation Legistation

(1)In this section: |
“assistive device" means a device designed to enable a person to perform a daly fiving activity that, because of a
severe mental or physical impaifment, the person is unable to perform; . :

~daity ' tiving activity™ has the prescribed meaning;

B) in the opinion of a prescribed professional (B.C. Reg. 196/2007)

; cimnecuy and significantly restricts the person’s ability to perform daily living actwmes either

{B) periodically for extended periods, and
iﬂa‘a Fesult of those restrictions, the person requires help to perform those activities.

1 (@) For the purposes of subsection (2),

{a) a person who has a severe mental impairment hclude‘s a person with a mental disorder, and

(p) a‘pétson requires help in relation to a daily living activity if, in order to perform it, the person requires -




-tegistere <m:fse or registered psychlatnc nurse,
occupatior al therapist,




The Ministry in its Reconsideration Decision concluded that the Appellant met only two (2) of the five (5)
quirements above. The Ministry concluded that the Appellant did meet the age requirement that the
~hasa’wﬁichislikelytoconﬁhueforafeasttwo(2)years. The Panel examined the -
e to determine whether it was reasonable for the Ministry to find that the other three (3) criteria had

" 1. Does the Appellant have a severe physical or mental impairment?
ﬁieﬂisﬁs&y’s'posiﬁonismalﬂweinfomaﬁondp&snot’%tablishmaﬂaeAppeﬂaMhasseverephysi@afr
mental impairment. In the PWD application the physician reports that the Appellant can walk 2 to 4 blocks
t how much longer. Although the physician reports that the Appeliant requires heip with lifting, the Appel
epende maﬂaeasdmobdﬂymphysca!a&vﬁyaMMmassmmmmrwem &
uired. Although the physician reports that on bad days he is unabie to watk outdoors at all, he does not-
- seognmwdemalhndmnmemeanmpomsgnmmdeMsmsmdﬁmsmmw

e Appeliant takes the position that his physical and mental impairments are significant. He experiences pain everyé@

on‘oonsideﬁng the evidence pménted by the Appeliant, his Advocate, his i s 23 well as his presc be S
sional, concludes that the Appellant does have a severe physical. in the Physician Report, the doctor mp 'ese b ;dai
eiant has been suffering from degenerative disk disease since 1997 which causes chroic pain, as wellas

ect of the constant use of powerful pain killers on his mental state, causing depression and anxiety, The Appefiant's
weed for powertul painkillers prescribed by the ioctor also indicates the severity of the physical impaiments. *

2. - Has the prescribed‘professk;nal confirmed that the impairment Stgmﬁcantly and directly restricts the. Appeliants
 abiiity o perform DLA either continuous or for extended periods? ! T

finisiry's position s that the prescribed professional has not confirmed that the Appellant's impaimment direc
i significantly mstﬁasmmuytopemmylwmgamewwmwwmﬁvfﬁ., -
eoded periods. The assessments provided by the Appellant's physician in the PWD appication indicate




e

noted in hsreptytaﬂm

3. Does the Appeliant require help in relation to a DLA if in order to

peffomif,hevequiman ssist
msupmmofmo&erpemonorﬂwsemoeafanass‘ :

stance amma!?

v pérson to conduct his daily living activities. The Prescribed
mApanOOQ and has seen him 11 times or more in

. Mhehasnotvmrmsedﬂ\e appeilant in his home duﬁngﬁ\eé’e’verepain‘ k

Hant's evidence confirms that his mpamentsaremoresermsummmmmemgmw '
_ ":in.meme,mmebroadwim@preitaﬁonmustbemaaemin'fammheAapenaﬁ, Ay




