APPEAL #

PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry’s reconsideration decision of September 19™ 2008 which
held that the appellant received child care subsidy overpayments totaling $9,810.26 for the period
between February 16, 2006 and August 31, 2007. In reaching its decision, the ministry found:

1) that the appellant had not notified the ministry that, during the above time period, her children
did not reside with her full time but rather half of the time; therefore, the appellant was entitled
to half the amount of payments she received and must repay the amount overpaid; and

2) that there was insufficient evidence to establish that the appellant was living in a dependent
relationship during the time period in question.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Child Care Subsidy Act (CCSA), section 5 and 7
Child Care Subsidy Regulation (CCSR), section 3, and 14
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

Evidence before the ministry at the time of reconsideration included:

e copies of the Child Care Subsidy Overpayment Calculation sheets dated July 7, 2008 which
determined overpayment in the amount of $35,145.27,

e a copy of the custody agreement dated February 16, 2006 and cover letter from the appellant
(January 7, 2008);

a copy of an undated Daycare Renewal Information sheet;

a copy of a ministry letter to the appellant dated July 17, 2008 advising her of the overpayment
amount of $35,145.27 for the period of May 1, 2004 and August 31, 2007 and of the ministry’s
obligation to recover overpayments;

e a copy of a ministry letter to the appellant dated July 31, 2008 with attached Overpayment
Notification advising that the Overpayment Notification is formal notice by the ministry
regarding the debt;

e a copy of the appellant’s child care subsidy application signed by the appellant on November
1, 2006 which included an Applicant Declaration;

e a copy of a letter dated October 5, 2005 from the appellant’s former spouse regarding his
place of residence between March 21, 2004 and October 31, 2004; and

e an August 28, 2008 letter from the appellant to the ministry in which the appellant writes that at
the time her former spouse took part time custody of the children she was “advised by the
clerk when | explained the situation [change from full time to part time custody] that | was to
maintain the paperwork for subsidy”. The appellant also writes that nothing in her 2006
application advises her to change her application and that she was not living with her
boyfriend.

The appellant is a single mother who received child care subsidy payments for her children from May
1, 2004 until August 31, 2007. In August of 2007, a Verification and Audit Officer from the ministry
contacted the appellant regarding the custody arrangement she and her former spouse had for their
children. In September 2007, the ministry requested that the appellant provide confirmation of her
custody agreement - a copy of the custody agreement was provided by the appellant in January
2008. In July 2008, the ministry determined that child care subsidy payments in the amount of
$35,145.27 had been issued to the appellant for which she was not eligible because (i) the appellant
and her former spouse had shared custody of their children from March 2006 to August 31, 2007 and
(1) the appellant was living in a dependency relationship with her boyfriend from March 2005 to
August 2007. The appellant requested reconsideration of this decision and upon reconsideration the
ministry determined (i) that insufficient evidence existed to establish that the appellant had been living
in a dependent relationship with her boyfriend since March 2005 and (ii) that the appellant did not
have full time custody of her children and therefore must repay the ministry the child care subsidy
monies respecting the time she did not have custody of her children.
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At the hearing, the ministry stated that attempts by phone [messages were left with the appellant’s
boyfriend] and registered mail had been made to contact the appellant by both the auditor and the
ministry representative appearing at the appeal hearing requesting the appeliant to provide
information to support the claim that she had full time custody. The ministry stated that the only
information provided from the appellant was the court registered custody agreement and therefore,
the ministry relied on this information to determine that the appellant had received a subsidy based
upon her being the full time custodian of her children between February 16, 2006 and August 31,
2007. In response to questioning, the ministry confirmed that there is no place on the Child Care
Subsidy Application that the appellant signed on November 1, 2006 where the appellant is asked to
provide information regarding the custody arrangement or the amount of time the children spend in
her care.

At the hearing, the appellant did not dispute the ministry’s submissions respecting the custodial
arrangement she and her former spouse have. However, the appellant submitted that she had not
received any messages from her boyfriend that the ministry had called and that she did respond to
registered mail from the ministry. The appellant explained that when she submitted her original child
care subsidy application in 2004 and the 2006 application she relied on information provided by
ministry staff and was told that she had completed the application correctly. The appellant contends
that at the time she submitted the 2006 application she was not informed that both parents were
required to apply for child care subsidy when there was a shared custody arrangement.

The panel makes the following findings of fact: (a) no reference is made to the amount of time a child
or children spend in the care of a single parent family in sections 5 or 7 of the CCSA nor in sections 3
and 14 of the CCSR; (b) no custodial information is required on the ministry Child Care Subsidy
Application and (c) the appellant supplied the information requested in the Child Care Subsidy
Application.

ATTACH EXTRA PAGES IF NECESSARY

ELA102(05/06/17)



APPEAL#

PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue to be determined is the reasonableness of the ministry’s decision that the appellant
received overpayments of child care subsidies because she received child care subsidy payments as
a full time custodian of her children when, pursuant to a shared custody agreement, the appellant
only had her children residing with her half of the time.

Under section 5(1) of the CCSA, an applicant for a child care subsidy may be required to supply
information and that information may be subject to verification. Section 5(2) provides that a person to
or for whom a child care subsidy is paid must notify the minister, within the time and in the manner
specified by regulation, of any change in circumstances affecting their eligibility under the CCSA.

Section 14 of the CCSR provides that notification under section 5(2) of the CCSA must be given in
writing, in person or by telephone to an employee in the local ministry office as soon as possible after
any change in circumstances affecting the eligibility of the parent.

Section 7(1) of the CCSA provides that if a child care subsidy is paid to or for a person who is not
entitled to it, that person is liable to repay to the government the amount to which the person was not
entitled.

The ministry’s position is that because the appellant’s children were in her care 50% of the time
pursuant to a custody agreement from February 16, 2006 to August 31, 2008, she was eligible only
for child care subsidy payments for half of the time that the children required child care and must pay
back to the ministry the amount she received for the time when the children were in the custody of
their father.

The appellant’s position is that she accurately completed the ministry’s Child Care Subsidy
Application form, that she was never told that both she and her former spouse should be applying for
child care subsidy separately and that she did notify the ministry that she had shared custody of her
children.

After reviewing the legislation, the panel notes that neither the CCSA nor the CCSR specifically deal
with a shared custody arrangement. In particular, section 3 of the CCSR [Circumstances in which
subsidy may be provided] makes the distinction between a single and two parent families but makes
no reference to the custody arrangement a single parent has nor does it indicate that more than one
parent is required to apply for child care subsidies if child custody is shared. Similarly, the panel notes
that the Child Care Subsidy Application makes no reference to custodial arrangements. While the
panel acknowledges that the appellant herself does not require child care when the children are
residing with their father, nowhere on the Child Care Subsidy Application is information respecting the
appellant’s need for child care requested. Rather, Part E Dependent Children Information, requests
information respecting the children’s need for child care not the applying parent’s need for child care.

ATTACH EXTRA PAGES IF NECESSARY
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