APPEAL#

PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The Child Care Subsidy Program is governed by its own legislation. The Child Care Subsidy Act and Regulation
contain definitions used in the administration of the subsidy program and after reviewing the appellant's request
for a subsidy, the Ministry paid particular attention to the definitions “child care” and “parent” under Sec. 1 of
the Child Subsidy Act.

After reviewing the legislation, the Ministry determined that the appellant is the “parent” of her foster child
because he lives in the appellant's home and the appellant stands in place of the father or mother. The appellant
is the licensee of the child care facility the foster child attends and the Ministry concluded that the appellant is
not eligible for the child care subsidy.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Child Care Subsidy (CCS) Act:

Sec. 4 and
Sec. 1 - Definitions: “child care”, “child care setting”, “child care subsidy” and
“parent”

Child Care Subsidy (CCS) Regulation:

Secs. 2 and 3
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

This appeal hearing was conducted immediately after appeal , also initiated by the appellant. Prior
to the commencement of this hearing, the ministry representative, appellant and the appeal panel agreed to
accept the evidence presented at appeal : as admissible evidence in this appeal. The facts in both
appeals are identical with the exception that the appeals involve two separate siblings in separate applications
for the child care subsidy. Both the ministry representative and the appellant consented to this procedure
however, also requested that they be afforded the opportunity to present additional evidence that affects the
circumstances of this particular appeal. As all parties in attendance were in agreement, the oral evidence
received on Appeal was accepted as admissible evidence in this appeal hearing.

The Ministry of Children and Family Development representative, the appellant and the appellant’s witness
attended the appeal hearing on April 03, 2008. Oral and documentary evidence provided the following:

e The appellant is the foster parent of a seven year old child and, in the opinion of the Ministry of Children and
Family Development, meets the definition of “parent” within the meaning of the Child Care Subsidy (CCS)
Act.

e The appellant owns and operates a licensed child care centre apart from the appellant’s residence that meets
the definition of “child care setting” under the CCS Act.

e The appellant’s foster child attends the child care facility, owned and operated by the appellant, on the
direction of the Ministry because of serious behavioral issues and to prevent further disruption to the child's
family unit.

e On September 04, 2007, the mother enrolled her seven year old son in the appellant's licensed child day-care
facility.

e On or about September 13, 2007, the child and his siblings, aged four and two, were apprehended by the
Ministry and placed in foster care. The two siblings were placed in foster care with the appellant and the
seven year old boy was placed in foster care with “C.L.”

e On October 15, 2007, the child's foster mother, “C.L.”, applied for the child care subsidy while the child was
attending the appellant's child day-care facility.

e On or about November 22, 2007, the Ministry moved the child from the foster care of “C.L.” to the foster
care at the appellant's home. The Ministry directed this move to avoid compounding the child's serious
emotional problems and further disrupting the family unit. The Ministry, whenever possible, ensures that
members of the family unit remain together.
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e On December 04, 2007, the appellant completed the “Child Care Subsidy Application”.

e On February 04, 2008, the Ministry denied the appellant's request for the child care subsidy after which the
appellant requested a reconsideration and on February 26, 2008, the appellant's request for the child care
subsidy was again denied.

The panel accepted evidence that the appellant owns and operates a licensed day-care facility apart from her
residence where she employs six (6) staff members and provides care to forty-four (44) children. The appellant
reaffirmed that she does not provide any care whatsoever to any children, including her foster children, that
attend the facility and provides administrative functional support only.

The appellant also stated that the Ministry considers her a “parent” of the foster child however, the appellant
disputed this conclusion because under the terms of her agreement with the Ministry, the appellant has no
parental decision making authority and, in fact, must seek direction in all aspects regarding the care of the foster
child. The Ministry makes all decisions regarding the foster child's placement, child care facility, schooling,
general or emergency medical care or travel and the case worker must be contacted by the appellant to ensure
that Ministry is consulted in all decisions regarding the foster child. Under the terms of the agreement, the
appellant receives a prescribed amount for the care of the foster child as well as funds to provide the foster child
with clothing, medical needs and school supplies as well as a proportion of residential daily living expenses to
care for the child in the appellant's home.

The appellant also stated that the foster child was registered in the appellant's day-care facility by the child's
mother on or about September 04, 2007. The child and his siblings were apprehended by the Ministry and placed
in the foster care on or about September 13, 2007. The Ministry directed that the foster child would remain in
the appellant's child-care facility to avoid any further disruption or compound existing behavioral issues that the
child was experiencing. The appellant advised that the foster child has special needs and requires constant
monitoring by a care aide at the facility in order to cope with his emotional issues. This type of care was not
available at the child's previous child care facility and the Ministry decided that the appellant's child day-care
facility was best suited to provide the necessary care.

The appellant subsequently applied for the child care subsidy on behalf of her child care facility and confirmed
that if the subsidy is approved, the Ministry remits the amount directly to the child care facility and not
personally to the appellant.

When questioned, the appellant again stated that the Ministry selected the day-care facility, she has no legal
rights as a parent and, under the terms of her contract with the Ministry, has no authority whatsoever to make
any decisions pertaining to the care of the foster child. In the case of a medical emergency, the appellant advised
that she was obligated to contact the Ministry for authority before seeking medical attention for the foster child.
The Ministry case worker would subsequently attend, provide the necessary authority for medical treatment and
sign the appropriate documentation.
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The appellant’s witness informed the panel that she is a case worker with the Child Protection Branch of the
Ministry for Children and Family Development and, as the foster child’s case worker, has direct knowledge and
control over the child’s placement and care. The witness advised that the Ministry is the “legal guardian” and
that she, as the case worker, is the “legal parent” of the appellant's foster child and siblings. The witness has
complete responsibility and decision making authority for the placement and care of the foster children in the
appellant's care. The appellant has no authority to direct the foster child and must follow the direction and
instructions of the witness, the Ministry case worker. The witness confirmed the foster child was enrolled the
appellant's day-care facility prior to being placed in the appellant's foster care by the Ministry. The Ministry also
advised that the child would remain in the appellant's day-care facility to prevent further disruption of the family
unit and provide the necessary care for the special needs of the foster child.

When questioned by the panel, the witness confirmed that under the terms of the Ministry's contract with the
appellant, the appellant agrees to strict guidelines for the care of the foster child for whose care the appellant is
compensated. It is the Ministry's position that the foster parent, in this case, the appellant, is not to be “out-of-
pocket” for costs to provide satisfactory child care.

The Ministry representative did not dispute the facts put forth by the appellant at this hearing and agreed that the
foster child does, in fact, have special needs requiring specialized care. However, she reaffirmed the Ministry's
decision at the Reconsideration Hearing that the appellant meets the definition of “parent” under the Child
Subsidy Act. As a result, the appellant fails to meet legislative requirements and is not eligible for the child care
subsidy.

ATTACH EXTRA PAGES IF NECESSARY |
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