PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry’s reconsideration decision dated December 16, 2008 which
held that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with Disabilities Act for designation as a person with disabilities (PWD).
The ministry found that the appellant met the age requirement and that her impairment is likely to
continue for at least 2 years. However, the ministry was not satisfied that the appellant has a severe
physical or mental impairment or that the appellant’s daily living activities (DLA) are, in the opinion of
a prescribed professional, directly and significantly restricted either continuously or periodically for
extended periods. The ministry also found that, as the appellant is not significantly restricted with
DLA, it could not be determined that she required help to perform DLA.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the ministry at the time of reconsideration was comprised of:
e consult reports dated June 19, 2000, March 19, 2002, and May 5, 2005; and
e a PWD application consisting of the appellant’s Self-report and Physician and Assessor
Reports dated October 3, 2008 completed by a physician who has been treating the appellant
since May 2008;

The consult reports contain information respecting carpal tunnel syndrome and eye health as of a few
years ago. The information is consistent with current diagnoses in the PWD application but does not
contain evidence respecting the appellant’s current medical condition or DLA restrictions.

In the Physician Report, the appellant is diagnosed with Graves’ disease, exophthalmos, dipiopia,
hypertension, bilateral carpal tunnel syndrome, and osteoarthritis. Respecting Functional Skills, the
appellant is able to walk less than 1 block unaided, climb no stairs unaided, do no lifting, and remain
seated for an unknown period of time; there are no difficulties with communication and no deficits with
cognitive and emotional function. The physician writes that the appellant has “difficulty functioning
due to effects of Graves’ disease” and that she has double vision and intermittent dizziness.

In the Assessor Report, poor hearing is noted due to partial deafness in the right ear, and double
vision and dizziness are described as intermittent and unpredictable. Respecting Mobility and
Physical Ability, the appellant is reported to be independent walking indoors/outdoors, climbing stairs
(takes significantly longer than typical), standing, lifting, and carrying/holding (continuous assistance
is indicated for lifting/carrying/holding). Regarding DLA, the appellant is reported to be independent in
all listed DLA; both aspects of ‘basic housekeeping’ and one aspect of ‘shopping’ (going to and from
stores) take significantly longer than typical and the assessor writes “has to stop frequently due to
dizziness” and, all 3 aspects of ‘transportation (getting in and out of a vehicle, using public transit,
using transit schedules/arranging transportation) and 2 aspects of ‘meals’ (food preparation, cooking)
also take significantly longer than typical. The assessor writes that the appellant has a “moderately
severe impairment” and “inoperable carpal tunnel syndrome”.

In her Self-report, the appellant writes of difficulties she experiences as a result of her hearing
impairment, arthritis in her right wrist, carpal tunnel syndrome in both hands, and of eye problems
resulting from Graves’ disease.

At the hearing, the appellant gave evidence as to how her health problems impact simple tasks of
daily life: she needs people to repeat what they have said because of her hearing impairment; carpal
tunnel syndrome makes it difficult to hold a phone and also disrupts her sleep; arthritis in her wrist
makes carrying and pouring coffee difficult; arthritis in her knee causes problems with walking; and
she has difficulty mopping. The appellant stated that the PWD report is “pretty much accurate”, that
she “can do most things people can do”, is okay with the majority of day to day cooking and food
preparation, and can use buses. The appellant also stated that her physician told her that surgery for
the carpal tunnel syndrome will not help much.
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At the hearing, the ministry stated that she had nothing to add to the reconsideration decision and
offered to read it aloud. In response to questioning, the ministry stated that PWD application forms
are not sent back to the completing physician if incomplete but the ministry may contact the physician
by phone for clarification if need be.

The panel makes the following findings of fact: (a) the appellant is diagnosed with Graves’ disease,
exophthalmos, dipiopia, hypertension, bilateral carpal tunnel syndrome, osteoarthritis, and partial
deafness in the right ear; (b) the appellant’s medical conditions result in some limitations to her
functional ability; and (c) the appellant is able to perform most DLA independently without assistance.

ATTACH EXTRA PAGES IF NECESSARY
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The issue under appeal is whether the ministry reasonably concluded that the appellant does not
have a severe physical or mental impairment and that her DLA are not, in the opinion of a prescribed
professional, directly and significantly restricted either continuously or periodically for extended
periods, and that the appellant does not require help to perform DLA. The ministry determined that
the age requirement had been met and that the appellant has an impairment that will last 2 years.

The criteria for being designated as a person with disabilities (PWD) are set out in section 2 of the
EAPWDA. The minister may designate a person as a PWD when the following requirements are met.
Pursuant to section 2(2) the applicant must have reached the age of 18 and the minister must be
satisfied that the person has a severe mental or physical impairment. Under section 2(2)(a) the
impairment must be likely, in the opinion of a medical practitioner, to continue for at least 2 years.
Section 2(2)(b)(i) requires that the impairment, in the opinion of a prescribed professional, directly
and significantly restricts the person’s ability to perform daily living activities (DLA) either continuously
or periodically for extended periods. Section 2(2)(b)(ii) states that as a result of those restrictions the
person must require help to perform DLA. Section 2(3)(b) of the EAPWDA states that a person
requires help in relation to a DLA if the person requires an assistive device, the significant help or
supervision of another person, or the services of an assistance animal.

Section 2(1)(a) of the EAPWDR defines DLA for a person who has a severe physical or mental
impairment as preparing own meals, managing personal finances, shopping for personal needs,
using public or personal transportation, performing housework to keep one’s residence in acceptable
sanitary condition, moving about indoors and outdoors, performing personal hygiene and self care
and managing personal medication. Section 2(1)(b) adds two additional activities for a person with a
severe mental impairment: making decisions about personal activities, care or finances; and, relating
to, communicating or interacting with others effectively.

The appellant’s position is that her medical conditions impact on her daily life and ability to function
and that she requires assistance and therefore qualifies for PWD designation.

The ministry’s position is that the evidence does not establish a severe physical or mental impairment
that, in the opinion of a prescribed professional, significantly restricts the appellant’s ability to perform
DLA resulting in the need for assistance with DLA.

In considering whether the ministry reasonably concluded that a severe physical impairment has not
been established, the panel finds that the evidence of the physician/assessor indicates limitations
respecting walking, climbing stairs, and lifting/carrying/holding but that overall, the appellant is
independent in terms of mobility and physical ability. The panel notes that the appellant’s oral
testimony confirmed that, in spite of some difficulties, she is able to function independently in terms of
mobility and physical ability. Therefore, while the panel acknowledges that the appellant’s
impairments result in functional limitations, it finds that the ministry reasonably concluded that the
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