APPEAL

PART C — DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the Ministry’s reconsideration decision dated March 03, 2008 which held that the
appellant did not meet the legislative criteria for designation as a person with disabilities (PWD) under the
Employment and Assistance for Persons with Disabilities Act, Section 2. The Ministry concluded that

The appellant does not have a severe mental or physical impairment.
The appellant’s impairment does not significantly restrict the appellant's ability to perform daily living
activities.

e The appellant does not require the significant help or supervision of another person to perform daily living
activities restricted by the appellant’s impairment.

PART D — RELEVANT LEGISLATION

(State the relevant Legislation considered)

Employment and Assistance for Persons with Disabilities Act (EAPWDA), Section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR), Section 2
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PART E - SUMMARY OF FACTS

Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Act states that, in a hearing referred to in subsection (3), a panel may admit as evidence only:

(a) the information and records that were before the minister when the decision was being made, and

(b) oral or written testimony in support of the information and records referred to in paragraph (a).

The evidence before the Ministry was comprised of:
« The original application for PWD designation.
e Physician and assessor reports both completed by the appellant's doctor who had known the appellant for one month.
e Letter from a social worker dated February 21, 2008 giving detailed descriptions of the daily impact of the appellant’s
physical and mental limitations.
e Undated letter from the appellant’s mother.

The appellant provided the following additional written evidence prior to the hearing:
 Letter from the appellant’s family physician dated March 18, 2008 together with a copy of a letter he received from the
appellant’s mother.
» Letter from appeliant’s mental health advocate, dated April 1, 2008, addressing the appeliant’s physical and mental
limitations.

At the hearing, the appellant provided two letters dated May 23, 2003 and October 13, 2003 from physicians confirming
diagnosis of a neuropathy involving the genitofemoral nerve on the right side and also part of the ilioinguinal nerve. The
panel and the ministry reviewed the new evidence.

The panel finds that the letter from the physician dated March 18, 2008 and the letter from the mental health advocate
dated April 1, 2008 admissible pursuant to section 22(4)(b) of the Employment and Assistance Act (EAA) on the basis that
they are generally in support of the information before the ministry at reconsideration. The panel further finds the
physicians letters dated May 23, 2003 and October 13, 2003 also admissible under the same section for the same
reason, but only in so far as they are in support of the appellant’s medical conditions described in the appeal record

in the letter from the appeliant’s physician dated March 18, 2008, he advises that he did not have alf the information
needed to properly assess the appellant, having only known the appellant for one month at the time of the assessment.
The physician states that he did not receive the information that the appellant suffers from a painful neuropathy involving
the genitofemoral nerve on his right side and also part of his ilioinguinal nerve until after the assessment was completed.
He also states he had not received the letter from the appellant's mother that further explained the appellant’s limitations.
The physician advised that after reviewing the letters from the mental health advocate and the social worker, he better
appreciates the appellant’s functional limitations and states that he “greatly underestimated them” based on his limited
knowledge of the appellant (only one month) and the appellant’s ability to convey to the physician fully informed answers
when going through the PWD application. The physician confirms that he strongly agrees with the letter from the social
worker dated February 21, 2008 regarding the extent of the appellant’s limitations and fully endorses this letter.

In addition to the written evidence submitied, the appellant testified at the hearing that the physician’'s report was
conducted on one of his “good” days and did not accurately describe his limitations. The appellant also stated that he
misunderstood and answered the questions about independence based on the fact that he already had help and was not
looking for “more” help. The appellant stated that he has continuous help with all aspects of his life from his roommate
and his mother.

The appellant described a “bad” day as one where if he wakes up on his back, he is unable to roll onto his side without
assistance. Once on his side, he is then able to use his night table at the side of his bed for support to pull him up. He
keeps his cell phone under his pillow and if his roommate is not available, he has to call his mother to come to assist him
to roll onto his side so he can get up. This occurs at least twice a week. During heavy traffic times, it takes his mother
approximately forty minutes to travel from her home to assist him. The appellant testified that if his roommate or his
mother were not available to assist him to roll from his back, his only alternative would be to call 911, as he could not
manage to get up due to the pain. He also said that in this situation, he could not get out of his residence if there were an
emergency.
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PART E - SUMMARY OF FACTS continued...

The appellant stated that he has to sit in the washroom while performing normal male toileting functions, as he is unable
to stand. If he needs something from a shelf he is unable to reach it or to bend to pick anything up and has to wait for
someone to assist him. He is unable to stand to cook meals, as the pain in his leg does not allow him to stand long
enough, and further, he has difficulty deciding what to make, so may not eat. Twice each week, his mother prepares and
delivers four meals that can be reheated in the microwave. He usually does not feel like eating, but generally eats once a
day if food is prepared for him. Because of the pain, he spends most days in the TV room on the couch or on a mattress
on the floor as lying down is easier than sitting. His back pain is never ending. He cannot walk even short distances
without sitting down frequently for the nerve pain in his leg to subside, therefore, he does not go outside on his own, and
does not shop by himself. He uses a cane periodically and supports himself on railings when available or sometimes
leans against the wall. He cannot climb steps without the support of a railing. He testified that he takes medications for
his depression and chronic pain.

The appellant’'s mother testified that the appellant is unable to cope in making decisions such as paying bills and requires
reminders from herself or his roommate for such things as attending to his hygiene needs and taking his medications.
She stated that her son does not care that he does not wash and sometimes smells, and does not care about doing
laundry or clean clothes. She looks after all his finances, does all his shopping and prepares meals for him that ensure
that he eats properly having regard to his Hepatitis C condition and also because he requires soft foods as he only has
four teeth.

The evidence in dispute is the severity of the appellant's impairment and whether or not his impairment directly and
significantly restricts his daily living activities either continuously or periodically for extended periods, requiring assistance.

Based on the appeal record and the additional oral and written evidence presented at the hearing, the panel makes the
following findings of fact:

* Appellant has the following medical conditions diagnosed by his family physician: Hepatitis C, depression,
degenerative disc disease, asthma, knee pain, and ADHD as a child. The appellant was also found to have a
neuropathy involving the genitofemoral nerve on the right and also part of the ilionguinal nerve.

¢ Appellant’s disc disease and the neuropathy causes him to have severe pain. His mobility is significantly affected by
these conditions.

* On bad days, appellant is unable to get out of bed without the assistance of another person. This usually happens at
least twice per week.

* Appellant is unable to sit for 1 to 2 hours, needs to change position and get up frequently to stretch.

Appellant is unable to walk 4+ blocks unaided. He uses a cane and has to frequently sit down due to the pain of the

neuropathy.

Appellant is unable to climb steps unaided; it is very painful and he must use a handrail.

Appellant is sometimes unable to bend to pick things up due to back pain.

Appellant is unable to stand for any length of time, sometimes has overwhelming leg pain within 30 seconds.

Appellant is unable to use public transportation, is unable to walk to bus stop and has to frequently sit down for relief

of leg pain. He also has difficulty getting in and out of a vehicle.

* Appellant has difficulty with memory and decision making due to his depression; he requires constant reminders from
his mother or roommate to attend to hygiene tasks and to take medications. Appellant is unable to plan meals.

* Appellant is unable to manage finances. He receives continuous assistance from his mother who takes care of all of
his bill paying, banking and shopping.

Appellant has no interest in developing or maintaining any meaningful friendships.
¢ Appellant only leaves his residence when necessary; keeps curtains closed.

* @ o @9
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PART F — REASONS FOR PANEL DECISION

(State the reasons for the panel decision)

The appeal results from a reconsideration decision of the ministry that upheld the denial of a PWD designation to the
appellant.

The issue to be decided on this appeal is whether or not the appellant, who the ministry acknowledges has met two out of

the five legislative criteria for a PWD designation (age requirement and impairment is likely fo continue for at least two

years), has met the remaining three requirements of Section 2(2) and (3) of the Employment and Assistance for Persons

with Disabilities Act namely:

* The minister is satisfied that the applicant has a severe mental or physical impairment; and

» In the opinion of a prescribed professional the impairment directly and significantly restricts the person’s ability to
perform daily living activities either continuously, or periodically for extended periods;

e And as a result of those restrictions, the person requires help to perform those activities;

and whether or not the ministry’s reconsideration decision was reasonably supported by the evidence or was a reasonable
application of the applicable enactment in the circumstances of the appellant.

The Ministry was not satisfied that the appellant met the remaining three criteria:

* The Ministry found that the degree of functional skill levels regarding lifting, sitting, walking distance and step climbing
are not considered to be severe in overall functionality. The ministry contends that although mental diagnosis includes
depression there is no information provided to suggest that remedial measures are in place in the form of

-antidepressant medication or treatment. The ministry further found that although there are significant deficits to
cognitive and emotional functioning in the area of executive, language, memory, emotional disturbances and
attention/concentration, the impacts on daily functioning are in the moderate to no impact range and that this
information suggests a moderate and not a severe mental impairment.

» In terms of restrictions to daily living activities, the ministry states that the appellant's physician indicates continuous
restrictions to daily living activities in the areas of meal preparation and basic housework; and periodic restriction to
mobility inside and outside the home with the comment, “occasionally” has to use a cane or leans on to a wall because
of back or knee pain. Social functioning is also restricted with “few social interactions” indicated.

» In terms of assistance required to perform daily living activities, the ministry notes that periodic help is required with
transfer in/out of bed “occasionally” but that continuous help is required to regulate diet, with laundry, basic
housekeeping, meal planning, food preparation, and cooking; getting in/out of a vehicle takes significantly longer. It
found that all other daily living activities including most aspects of personal care and transportation, all aspects of
shopping, finances, medications and safe storage of food are performed independently. The ministry notes further that
social functioning is also performed independently in 4 of 5 aspects with periodic support/supervision required to deal
appropriately with unexpected demands (speaks with mother about unexpected circumstances).

Based on the information provided by the appellant's physician in the appellant's PWD application, the ministry concluded
that the appellant is not significantly restricted with daily living activities. Further, because the ministry has made the
conclusion that the appellant is not significantly restricted with daily living activities, the ministry found that it cannot be
determined that the appellant requires significant help or supervision of another person or the services of an assistance
animal. The ministry has noted that the appellant occasionally uses a cane to mobilize.
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