
PART C - DECISION UNDER APPEAL

(State the reconsideration decision)

The decision under appeal is the ministry's reconsideration decision dated December 2, 2008 which
held that the appellant did not meet 3 of the 5 statutory requirements of section 2 of the Employment
and Assistance for Persons with DisabilitiesAct for designation as a person with disabilities (PWD).
The ministryfound that the appellant met the age requirement and that his impairment is likelyto
continue for at least 2 years. However, the ministrywas not satisfied that the appellant has a severe
physical or mental impairment and that the appellant's daily livingactivities (DLA)are, in the opinion
of a prescribed professional, directly and significantlyrestricted either continuously or periodicallyfor
extended periods. The ministryalso found that the prescribed professional did not confirmthat, as a
result of direct and significant restrictions, the appellant requires help to perform DLA.

PART D - RELEVANT LEGISLATION

(State the relevant Legislationconsidered)

Employment and Assistance for Persons with DisabilitiesAct (EAPWDA),section 2
Employment and Assistance for Persons with Disabilities Regulation (EAPWDR),section 2
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PART E - SUMMARY OF FACTS
Please set out the facts as determined by the panel, based on the evidence at the hearing. Please note that subsection 22(4) of the Employment and
Assistance Ad. states that, in a hearing referred to in subsed.ion (3), a panel may admit as evidence only:
(a) the information and records that were before the minister when the decision was being made, and
(b) oral or written testimony in support of the information and records referred to in paragraph (a).

At the beginning of the hearing on January\. 2009, the appellant informed the panel that he had an
MRI the night before and also had upcoming medical appointments; he requested the hearing be
adjourned so that he may offer into evidence the MRI results and information arising from the medical
appointments. The panel granted the adjournment; the ministry had no objections.

The evidence before the ministry at the time of reconsideration included:
. a consult letter from a neurologist, dated March 24, 2006;
. consultlettersfrom a neurosurgeondatedJune7,2004, October27,2004, and November8,

2004;
. an L-Spine MRI report (exam date of September 14, 2004);
. a PWDApplicationcomprisedof PhysicianandAssessorReportsdatedAugust22, 2008,

completed by the appellant's general practitioner of 10 years, and a Self-report; and
. a Request for Reconsideration signed by the appellant on October 21, 2008.

In the Physician Report, the appellant is diagnosed with osteoarthritis/spinal stenosis with an onset
date of 2004. The physician writes that the appellant has "peripheral nerve compression causing
numbness and pain" and is "unable to liftlwalk far" and that his medical condition is "not amenable to
surgery". Respecting Functional Skills, the appellant is reported to be able to walk 1-2 blocks unaided
on a flat surface, climb 2-5 steps unaided, lift 5-15Ibs, and remain seated less than 1 hour; no
communication difficulties are indicated but a significant deficit with cognitive and emotional function
related to chronic pain (emotional disturbance e.g. depression, anxiety) is noted.

In the Assessor Report, "poor mobility" and "chronic pain" are indicated. Respecting Mobility and
Physical Ability, the appellant is reported to take twice as long walking indoors/outdoors, climbing
stairs, standing, lifting, and carrying/holding. A major impact is noted in 1 of 14 listed aspects of
Cognitive and Emotional Functioning (emotion -e.g. excessive or inappropriate anxiety, depression
etc) related to chronic pain [no diagnoses of a mental impairment or brain injury are made in the
Physician or Assessor Reports]. Regarding DLA, the appellant is reported to be independent in all
aspects of 'meals', 'pay rent and bills', 'medications', and 'transportation'; periodic assistance is
indicated for 4 of 8 aspects of 'personal care' (dressing, grooming, bathing, toileting), for both aspects
of 'basic housekeeping' (laundry, basic housekeeping), 2 of 5 aspects of 'shopping' (going to and
from stores, carrying purchases home), and for 3 of 5 aspects of 'social functioning' (develop and
maintain relationships, interact appropriately with others, deal appropriately with unexpected
demands). The assessor indicates that the appellant receives assistance with DLA from friends. The
assessor indicates that he based his assessment on an office interview with the appellant and
observation in the community.

Subsequent to the adjournment, the appellant submitted:
. a completed page 11 of 23 of the PWD Application (E - Daily Living Activities) signed by the

appellant's physician and dated January 15, 2009;
ATTACH EXTRA PAGES IF NECESSARY
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. a reportrespectinga January6ffi 2009 CT Scan;

. a list of upcoming medical appointments;

. a 2-page letter from the appellant to the ministry dated January 20, 2009;

. 4-pages of information respecting his personal and medical history handwritten by the
appellant; and

. a letter dated February 12, 2009 from a geneJal practitioner stating that the appellant has
relocated for physiotherapy and to have closer contact with his physician.

On the new page 11 of 23 of the PWD Application [not completed by the physician in the original
PWD Application], the appellant's physician indicates that the DLA 'personal self care', 'meal
preparation' and 'social functioning' are periodically restricted while 'basic housework', 'daily
shopping', 'mobility inside and outside the home', and 'use of transportation', are continuously
restricted; 'management of medications' and 'management of finances' are not restricted. Written
comments include: "spinal stenosis - worsening" and "needs help from another person".

The MRI results include the following comments respecting changes noted since an MRI performed
in September 2004: "Severe spinal canal stenosis at L4-5 is unchanged or mildly progressed" and
"The degree of spinal canal stenosis at L3-4 appears moderate/severe and allowing for differences in
technique appears to have progressed".

The panel admitted the new evidence pursuant to section 22(4) of the Employment and Assistance
Act on the basis that it was in support of the information before the ministry at reconsideration; the
ministry had no objections.

At the hearing, the ministry stated that initially [when the original application was made and at
reconsideration] much of the medical information provided was "old" and there was insufficient
information respecting restrictions with DLA but that the additional information provided contains
specific information and establishes that 80% of the appellant's DLA are restricted.

At the hearing, the appellant stated that chronic pain and limited mobility have impacted his life to the
point that it is "difficult to get by" and that he has had to rely on help from friends and neighbours with
shopping, cleaning, and transportation.

The panel makes the following findings of fact: (a) the appellant is diagnosed with osteoarthritis/spinal
stenosis; (b) current medical reports establish that the spinal stenosis is severe at L4-5 and
moderate/severe at L3-4; (c) the appellant's Functional Skills and Mobility and Physical Ability are
impacted by his physical impairment; (d) the physical impairment restricts the appellant's ability to
perform the majority of DLA.
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